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Estate of Alice Friedlander Kaufman v. Commissioner
T.C. Memo. 1999-119, April 6, 1999

Thi s  c a s e  d ea l s  w i th  a  19 .86% common  s t o ck  owner -
sh ip  in  a  c l o s e l y  h e ld ,  p r imar i l y  f ami l y - owned  c o r -
po ra t i on .   Judg e  Laro  d e t e r mined  tha t  t h e  e s t a t e  r e -
l i ed  t o o  h eav i l y  on  two  s a l e s  o f  s t o ck  two  mon th s  a f -
t e r  t h e  da t e  o f  d ea th  t o  d e t e rmine  t h e  f a i r  marke t
va lu e  o f  t h e  d e c ed en t’s  s ha re s .   The s e  s a l e s  we re  no t
su f f i c i en t l y  nego t ia t ed ,  were  no t  arms’  l eng th ,  and  the
4 .67% and  3 .25% b l o ck s  s o l d  were  t o o  sma l l  t o  b e
c omparab l e  t o  t h e  19 .86% owned  b y  t h e  d e c ed en t .
Judg e  Lar o  r e c o gn i z ed  th e  IRS  f inanc ia l  ana l y s t  a s
an  e xp e r t ,  bu t  e xp re s s ed  c onc e r n  a s  t o  h i s  po t en t i a l
b ia s  a s  a  fu l l - t ime  IRS  emp loye e .   Judg e  Laro  c r i t i -
c i z e d  a  n u m b e r  o f  i t e m s  i n  t h e  p e t i t i o n e r s’  e x p e r t
repo r t ,  i n c lud ing  d e t e r mina t i on  o f  t h e  d i s c oun t s  f o r
l a ck  o f  c on t r o l  and  marke tab i l i t y .   Judg e  Laro  a l s o
c omment ed  tha t  t h e  re c o rd  f e l l  s ho r t  o f  t h e  Cour t’s
s t andard s  and  h e  wa s  l e f t  t o  d e c id e  t h e  c a s e  a ga in s t
t h e  pa r t y  who  had  th e  burden  o f  p r oo f ,  i n  t h i s  c a s e ,
t h e  p e t i t i on e r.

Semino l e  Manu f a c tu r ing  Co  i s  a  f am i l y -owned  co rpo r a -
t i o n ,  a n d  t h e  d e c e d e n t ’s  e s t a t e  i n c l u d e s  4 6 , 0 2 0  s h a r e s
( 1 9 . 8 6 % )  o f  Se m i n o l e ’s  c l a s s  A  s t o c k  a n d  i s  t h e  l a r g e s t
b l o ck  o f  s t o ck  owned  by  one  p e r son .   The  e s t a t e  r epo r t ed
on  i t s  Fede r a l  e s t a t e  t a x  r e tu rn  th a t  t h e  f a i r  ma rke t  v a lu e
o f  t h e s e  sh a re s  wa s  $29 .77  e a ch  a t  t h e  Ap r i l  14 ,1994 ,  a l -
t e rna t i ve  v a lu a t i on  da t e  f o r  t h e  Oc tobe r  14 ,  1993 ,  d a t e
o f  d e a th .   The  IRS  de t e rm ined  th a t  t h e  f a i r  ma rke t  v a lu e
o f  t h e  e s t a t e ’s  s t o ck  wa s  $70 .79  p e r  sh a r e ,  bu t  made  con -
c e s s i on s  v i a  b r i e f  t o  a r r i v e  a t  $56 .50  p e r  sh a re .

In  1993 ,  Mer r i l l  Lynch  wa s  engaged  t o  app r a i s e  t h e  v a lu e
o f  a  minor i t y  in t e re s t  in  Semino l e  so  tha t  one  o f  the  sha r e -
ho ld e r s  cou ld  o f f e r  t o  buy  th e  sh a re s  o f  t ho s e  sh a reho ld -
e r s  who  were  no t  in t e r e s t ed  in  the  company.  Mer r i l l  Lynch
p repa r ed  a  r epo r t  d a t ed  and  de l i v e r ed  i t  on  Ju l y  5 ,  1994 ,
va lu ing  m ino r i t y  sh a r e s  a t  $29 .77  e a ch  a s  o f  Dec embe r  8 ,
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The Financial Valuation Group
was es tabl i shed  in  1990 to
prov ide  f inanc ia l  consu l t ing
ser v ices  to  c lose ly  he ld  and
publ i c l y  t raded  compan ies.
Our  Consul t ing  and  Exper t
Witness  se r v ices  a re  based
on our  p ro fess iona ls ’ un ique
knowledge  abou t  wha t  c re -
a tes  va lue  in  a  bus iness  en-
t i ty  and the var ious methods
used to  measure  va lue .

W e  Va l u e :
•Corporate Secur i t ies

•Closely  Held Businesses

•Par tnership Interests

•Business Operat ions-subsidiar-
ies,  d iv is ions,  prof i t  centers

• I n t a n g i b l e  A s s e t s - c ove n a n t s
n o t  t o  c o m p e t e ,  c u s t o m e r
l is ts,  contract  r ights and core
depos i ts

• In te l l ec tua l  P roper ty -pa ten ts ,
t r a d e m a r k s ,  t r a d e  n a m e s ,
sof tware copyr ights and t rade
secrets

V a l u e  m e a s u r e m e n t  i s
u s e d  f o r  m a n y  p u r p o s e s ,
i n c l u d i n g :

•Business Planning

•Succession Planning

•Purchase Pr ice Al locat ions

•ESOP Values

•Economic Damages

•Cor porate Dissolut ions

•Shareholder /Par tner  Disputes

•Mar i ta l  Dissolut ions

•Estate and Gi f t

Continued on page 3

1993 .   Me r r i l l  Lynch  a s sumed ,  among  o the r  t h ing s ,  t h a t
Semino l e  had  16  sha r eho lde r s  and  tha t  th e  pe r - sha re  v a lu e
o f  e a ch  sh a r eho ld e r ’s  s h a re s  wa s  t h e  s ame .

T h e  p e t i t i o n e r s  a r g u e d  t h a t  t h e  s a l e s  b y  t w o  m i n o r i t y
sha r eho lde r s  e s t ab l i s h  th e  p e r  sh a r e  v a lu e .   The  p e t i t i one r
a s s e r t ed  th a t  t h e s e  s a l e s  we r e  t h e  mos t  a c cu r a t e  mea su re
o f  v a lu e  b e c au s e  bo th  s e l l e r s  we re  know l edge ab l e  p e r son s
who  we r e  unde r  no  compu l s i on  t o  s e l l .

Judge  La ro  d i s a g re ed  w i th  th e  p e t i t i one r s  t h a t  e i t h e r  s a l e
wa s  i nd i c a t i v e  o f  t h e  v a lu e  o f  t h e  e s t a t e ’s  s t o ck .   He  no t ed
tha t  e s t a t e ’s  ho ld ing s  we r e  t h e  l a r g e s t  s i ng l e  owne r sh ip  o f
Semino l e  s t o ck  by  one  pe r son ,  and  the  i s o l a t ed  3 .25% and
4 .67% in t e r e s t  s a l e s  we re  no t  su f f i c i en t l y  s im i l a r  t o  th e
e s t a t e ’s  much  l a r g e r  i n t e re s t  t o  make  th e i r  s a l e  p r i c e  r ep -
re s en t a t i v e  o f  t h e  va lu e  o f  t h e  e s t a t e ’s  s t o ck .   The re  wa s
a l s o  s u b s t a n t i a l  d i s a g r e e m e n t  w h e t h e r  t h e s e  s a l e s  w e r e
made  by  a  pe r son  who  was  re a sonab ly  in fo rmed  on  the  da t e
o f  s a l e  a s  t o  th e  re l e v an t  f a c t s  s u r round ing  th e  v a lu e  o f
th e  unde r l y ing  p rope r t y.   The  two  s e l l e r s  s i gned  a f f i d av i t s
th a t  t h ey  re v i e wed  th e  Mer r i l l  Lynch  r epo r t  b e fo re  s e l l i ng
the i r  s t o ck .   Judge  La ro  f ound  f i nd  th e s e  a s s e r t i on s  “ in -
c r ed ib l e”  s i n c e  Mer r i l l  Lynch  had  no t  y e t  f i n i sh ed  i t s  r e -
po r t  a s  o f  t h e  s a l e s  d a t e s  o f  t h e s e  two  b l o ck s .   The s e  a f f i -
d av i t s  a l s o  con t r ad i c t ed  th e  s e l l e r s’  c ou r t  t e s t imony.

Each  pa r t y  c a l l ed  an  e xpe r t  t o  t e s t i f y  a s  t o  th e  f a i r  ma rke t
v a lue  o f  th e  de c eden t ’s  s t o ck .   The  pe t i t i one r ’s  e xpe r t  ana -
l y z ed  th e  f a i r  ma rke t  v a lu e  o f  t h e  e s t a t e ’s  s t o ck  a s  o f  Ap r i l
14 ,  1994 ,  conc lud ing  th a t  t h e  e s t a t e’s  s t o ck  i n t e re s t  wa s  a
mino r i t y,  noncon t ro l l i ng  i n t e r e s t  t h a t  h ad  a  f a i r  ma rke t
v a lu e  on  th a t  d a t e  o f  $30 .85  p e r  sh a re .   He  re a ched  h i s
conc lu s i on  a f t e r  ana l y z ing  two  o f  t h e  th re e  r e l e v an t  v a lu -
a t i on  app roa che s ;  n ame l y,  t h e  ma rke t  and  th e  i n come  ap -
p roa che s .   He  d id  no t  ana l y z e  th e  a s s e t  app roa ch .

Re sponden t  c a l l ed  a  f i n anc i a l  ana l y s t  emp loyed  by  th e  In -
t e rna l  Revenue  S e r v i c e .   Judge  La ro  r e cogn i z ed  th i s  p e r -
son  a s  an  expe r t  on  bu s ine s s  va lua t i on ,  bu t  e xp re s s ed   con -
c e rn  th a t  h e  m igh t  b e  b i a s ed  b e c au s e  h e  wa s  a  f u l l - t ime
emp loye e  o f  t h e  Commi s s i one r.   The  IRS  e xpe r t ’s  i n i t i a l
r epo r t  a s c e r t a in ed  th e  v a lu e  o f  S emino l e  s t o ck  a s  o f  De -
c embe r  8 ,  1993 ,  t h e  d a t e  f o r  wh i ch  th e  Mer r i l l  Lynch  r e -
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O u r  p r o f e s s i o n a l s  a r e
experienced in the many
i n d u s t r i e s ,  n a t i o n a l l y
and  in te rna t iona l ly,  in -
cluding:

Aerospace

Agr icu l ture

Automot ive

Auto  & Equipment  Dealersh ips

Bank ing

Chemica l

Const ruc t ion

Dai r y  Far ms

Dis t r ibut ion

Farm Management  Companies

Financ ia l  Ser v ices

Flour  and Gra in  Mi l l s

Food Processors

Franch ises

Fur n i tu re

Heal thcare

Hospi ta l i ty

Insurance

In te l lec tua l  Proper ty

In ternet  Companies

High- tech Companies

Manufac tur ing

Mass-market  Reta i le rs

Oi l  and Gas/Min ing

Power  Generat ion

Profess iona l  F i rms

Publ ish ing

Ranching

Real  Esta te

Ser v ice  Companies

Sof tware  Companies

Star t  Up Companies

Te lecommunicat ions

Tour ism/Hosp i ta l i ty

Transpor ta t ion
Continued on page 4

po r t  h ad  s e t  f o r th  a  v a l u e .   Judge  La ro  d id  no t  admi t  t h i s
repor t  in to  ev idence ,  ho ld ing  tha t  i t  was  i r re l ev ant  because
the  December  8 ,  1993 ,  va lua t i on  da t e  wa s  t oo  f a r  r emoved
f rom the  app l i c ab l e  Ap r i l  14 ,  1994 ,  a l t e rna t e  v a l u a t i on
da t e .

Judge  La ro  wa s  unpe r suaded  by  th e  p e t i t i one r ’s  e xpe r t ’s
r epo r t ,  c r i t i c i z ing  th e  r e l i anc e  on  “the  unve r i f i ed  r ep r e -
s en t a t i on s  o f  Semino l e’s  managemen t…”   Judge  La ro  wa s
a l s o  c r i t i c a l  t h a t  t h e  e xpe r t  r e l i ed  on  f au l t y  a s sumpt ion s
to  a r r i v e  a t  h i s  v a l u e ,  n eg l e c t ed  t o  ana l y z e  k ey  i nd i c i a  o f
v a l u e  ( i n c l u d i n g  Se m i n o l e ’s  c e r t i f i c a t e  o f  i n c o r p o r a t i o n
and  by l aws ) ,  and  a s sumed  e r roneou s l y  t h a t  t h e  two  sma l l
s t o ck  s a l e s  we re  a t  a rm’s  l eng th  when  he  t ook  th e  s a l e s
p r i c e  i n to  a c coun t  t o  re a ch  h i s  conc lu s i on  o f  v a l u e .

The  Cour t  wen t  i n to  a  mor e  d e t a i l ed  ana l y s i s  o f  p rob l ems
w i th  th e  p e t i t i one r ’s  e xpe r t ’s  r epo r t .

Fi r s t ,  t h e  e xpe r t  p r ov id ed  an  in adequa t e  ana l y s i s  o f  l i k e
pub l i c  co rpo r a t i on s  engaged  in  th e  s ame  o r  a  s im i l a r  l i n e
o f  bu s in e s s .   Judge  La ro  d id  no t  f i nd  enough  in fo rma t i on
on  th e s e  co rpo r a t i on s  t o  d e c id e  whe the r  t h ey  we re  su f f i -
c i en t l y  s im i l a r  t o  Semino l e ,  t o  p e rmi t  a  p rope r  v a lu a t i on
ana l y s i s .   The  e xpe r t  wa s  a l s o  c r i t i c i z ed  f o r  no t  e xp l a in -
ing  ( e . g .  t h rough  th e  u s e  o f  S IC  code s )  how  he  conc luded
tha t  t h e  i ndu s t r y  o f  h i s  s im i l a r  co rpo r a t i on s  wa s  t h e  s ame
a s  Semino l e ’s  i ndu s t r y.

S e c o n d ,  t h e  e x p e r t  d i d  n o t  a n a l y z e  a l l  t h r e e  v a l u a t i o n
me thod s .  Whi l e  h e  re cogn i z ed  a l l  t h r e e  me thod s  and  th e
f a c t  t h a t  a l l  t h re e  me thod s  en t e r  i n to  a  d e t e rm ina t i on  o f
f a i r  ma rke t  v a lu e ,  h e  f a i l ed  t o  a s c e r t a in  a  v a lu e  unde r  th e
ne t  a s s e t  me thod .   Va lua t i on  expe r t s  mus t  tho rough ly  ana -
l y z e  a l l  app l i c ab l e  me thods  o f  va lua t i on ,  and  they  may  no t
s imply  a s s e r t  w i thout  su f f i c i en t  exp l ana t ion  tha t  they  have
conc luded  tha t  a  p a r t i cu l a r  me thod  i s  i r r e l e v an t .

Th i rd ,  t h e  e xpe r t  a s sumed  tha t  t h e  p e r - sha r e  v a lu e  o f  t h e
e s t a t e ’s  s h a r e s  e q u a l e d  t h e  p e r - s h a r e  v a l u e  o f  a l l  o t h e r
sha r e s .   Unde r  h i s  ana l y s i s ,  s h a r e s  o f  s t o ck  hav e  one  o f
two  va lue s ;  cont ro l l ing  o r  noncont ro l l ing ,  o r  a s  Judge  Laro
pu t  i t  “p i g eonho l ed  in to  one  o f  two  v a lu e s” .   Judge  La r o
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F o r  a  C o m p l i m e n t a r y
S u b s c r i p t i o n ,  e- m a i l

jgilbert@fvginternational.com

We are  founding members
of  The  F inanc ia l  Consul t -
ing Group whose members
p r o v i d e  B u s i n e s s  Va l u a -
t ion, Exper t  Test imony and
Li t igat ion Consul t ing  ser-
v ices  nat ional ly  and in ter-
nat ional ly.

F o r  m o r e  i n fo r m a t i o n  o n
court  cases involving valu-
a t ion  issues,  v is i t

www.fa i rmarketva lue .com

We encourage you to  for-
ward th is  E- f lash to  other
interested par t ies .

SERVICES OFFERED:
Corporate Transaction Services

Tax Related Services

International Valuations

Employee Stock Ownership Plans

Litigation Services

Intellectual Property Services

Accounting / SEC Review

See www.fvginternational.com
for a Complete List of Services

Edited by John R. Gilbert, CPA/ABV, CVA
The Financial Valuation Group

Mountain States Managing Director

Click  Here  f o r  a  Comple t e  Copy  o f  the  Case

l o o k e d  t o  d i s t r i b u t i o n  a n d  vo t i n g  r i g h t s  a n d  c o n c l u d e d
d i f f e ren t  b l o ck s  o f  s t o ck  c an  hav e  d i f f e r en t  p e r  sh a re  v a l -
u e s ,  e v en  i f  bo th  a r e  noncon t ro l l i ng  b l o ck s .

Fou r th ,  e v e r y  sh a r eho lde r  who  wa s  ou t s i d e  th e  e x t ended
f ami l y  wa s  a  S emino l e  emp loye e  ( o r  s pou s e ) ,  who s e  sh a r e s
had  t o  b e  r ede emed  when  th e  sh a reho lde r  r e t i r ed .  Judge
La ro  conc luded  th a t  i t  wa s  no t  un r e a sonab l e  t o  conc lude
tha t  a  hypo the t i c a l  buye r  o f  t h e  e s t a t e ’s  s h a r e s  wou ld  con -
t emp l a t e  t h a t  a  membe r  o f  t h e  f ami l y,  o r  S emino l e  i t s e l f ,
wou ld  p ay  a  g re a t e r  p r i c e  f o r  t ho s e  sh a r e s  a s  l ong  a s  t h ey
we re  owned  by  a  non f ami l y  membe r  who  wa s  no t  an  em-
p loy e e .   Judge  La ro  f u r th e r  conc luded  th a t  i n t roduc ing  an
ou t s id e  sha reho lde r  cou ld  r e su l t  i n  a  m ino r i t y  sha reho lde r
l awsu i t  and  thu s  th e  f ami l y  h ad  in c en t i v e  t o  pu r cha s e  t h e
sha r e s  and  th e  sh a re s  d id  no t  l a ck  ma r ke t ab i l i t y.

In  conc lud ing ,  Judge  La ro  s a i d , ”…w e  a re  unpe r suaded  by
[ t h e  t a x p a y e r ’s  e x p e r t ’s ]  o p i n i o n  a n d  r e j e c t  i t .   H a v i n g
done  s o ,  we  wou ld  t yp i c a l l y  p ro c e ed  t o  va lu e  th e  e s t a t e ’s
sh a r e s  on  th e  b a s i s  o f  t h e  re co rd  a t  h and .   In  th e  t yp i c a l
c a s e ,  w e  f i nd  much  in fo rma t i on  and  da t a  on  th e  sub j e c t
co rpo r a t i on ,  a s  we l l  a s  f i n anc i a l  s t ud i e s  and  da t a  wh i ch
a l l o w  u s  t o  c o m p u t e  v a l u e  a n d  m a rk e t a b i l i t y  d i s c o u n t s
u s ing  the  Mande lbaum and  o the r  f a c to r s  ment ioned  above .
T h e  i n s t a n t  c a s e ,  h o w e v e r,  i s  a t y p i c a l .   Pe t i t i o n e r s ,  i n
sho r t ,  a s k  u s  t o  c l o s e  ou r  e y e s  t o  th e  i n adequa t e  r e co rd
a n d  a d o p t  w i t h o u t  a d e q u a t e  v e r i f i c a t i o n  [ t h e  t a x p a ye r ’s
e x p e r t ’s ]  c o n c l u s i o n  a n d  t h e  m a n a g e r i a l  r e p re s e n t a t i o n s
upon  wh i ch  h e  r e l i ed .   We  de c l i n e  t o  do  s o  … Where ,  a s  i s
t h e  c a s e  h e r e ,  t h e  re co rd  f a l l s  s ho r t  o f  t h e  s t anda rd  wh i ch
we  r equ i r e ,  we  a r e  l e f t  t o  d e c id e  th e  c a s e  a g a in s t  t h e  p a r t y
who  ha s  th e  bu rden  o f  p roo f .   Bec au s e  p e t i t i one r s  b e a r  th e
b u rd e n  h e r e ,  we  s u s t a i n  r e s p o n d e n t ’s  d e t e r m i n a t i o n ,  a s
mod i f i ed  by  conce s s i on s  i n  b r i e f .   We  ho ld  th a t  t h e  f a i r
ma r ke t  v a lu e  o f  t h e  e s t a t e ’s  s t o ck  wa s  $56 .50  pe r  sh a re  on
the  app l i c ab l e  v a lu a t i on  da t e . ”
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