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Estate of Etta Weinberg v. Commissioner
T.C. Memo 2000-51

At the time of her death on December 15, 1992, Decedent
held a general power of appointment over a marital deduc-
tion trust that owned a 25.235% limited partnership inter-
est.  The estate argued for a $971,839 value calculated by
weighing the income approach 75% and the asset approach
25%.  For the asset approach, the estate used a 51% minor-
ity discount.  No separate minority discount was required
for the income approach since the cash flow stream being
capitalized was a minority cash flow. The taxpayer expert
used an 11% capitalization rate and subtracted a 35% mar-
ketability discount.

The IRS expert determined a fair market value of $1,770,103, us-
ing only the income approach, applying a 9.70% capitalization rate.
Unlike the taxpayer expert who capitalized average cash flow, the
IRS used the most recent year’s cash flow, which was higher than the
average.  The IRS expert used a 15% marketability discount based
on the Quantitative Marketability Discount Model (QMDM).  The
Tax Court dismissed the QMDM approach noting that small changes
in the assumptions produce substantially different results and the
“assumptions are not based on hard data and a range of data may be
reasonable.”

The Tax Court did its own calculation using the taxpayer’s cash flow,
the IRS’ capitalization rate, the weighting of the income and asset
approaches used by the taxpayer, and a 20% marketability discount,
arriving at a final value of $1,309,650.

Deceden t ,  Et t a  We inbe r g ,  p a s s ed  away  ho ld ing  a  g ene r a l
powe r  o f  appo in tmen t  ove r  a  ma r i t a l  d educ t i on  t r u s t  t h a t
owned  a  m ino r i t y  l im i t ed  pa r tne r sh ip  i n t e r e s t .   The  l im-
i t ed  p a r tn e r sh ip  owned  an  11 - s t o r y  apa r tmen t  un i t  w i th
an  a g re ed  upon  va lu e  o f  $10 ,050 ,000 ,  p lu s  o th e r  a s s e t s  o f
s ome  $840 ,000 .   The re  wa s  a  $448 ,544  mor t g ag e  rema in -
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The Financial Valuation Group
was es tabl i shed  in  1990 to
prov ide  f inanc ia l  consu l t ing
ser v ices  to  c lose ly  he ld  and
publ i c l y  t raded  compan ies.
Our  Consul t ing  and  Exper t
Witness  se r v ices  a re  based
on our  p ro fess iona ls ’ un ique
knowledge  abou t  wha t  c re -
a tes  va lue  in  a  bus iness  en-
t i ty  and the var ious methods
used to  measure  va lue .

W e  Va l u e :
•Corporate Secur i t ies

•Closely  Held Businesses

•Par tnership Interests

•Business Operat ions-subsidiar-
ies,  d iv is ions,  prof i t  centers

• I n t a n g i b l e  A s s e t s - c ove n a n t s
n o t  t o  c o m p e t e ,  c u s t o m e r
l is ts,  contract  r ights and core
depos i ts

• In te l l ec tua l  P roper ty -pa ten ts ,
t r a d e m a r k s ,  t r a d e  n a m e s ,
sof tware copyr ights and t rade
secrets

V a l u e  m e a s u r e m e n t  i s
u s e d  f o r  m a n y  p u r p o s e s ,
i n c l u d i n g :

•Business Planning

•Succession Planning

•Purchase Pr ice Al locat ions

•ESOP Values

•Economic Damages

•Cor porate Dissolut ions

•Shareholder /Par tner  Disputes

•Mar i ta l  Dissolut ions

•Estate and Gi f t

Continued on page 3

i ng  on  th e  p rope r t y  a t  t h e  d a t e  o f  d e a th  and  th e re  we r e
a d d i t i o n a l  l i a b i l i t i e s  o f  a p p r o x i m a t e l y  $ 1 0 9 , 0 0 0 .
D e c e d e n t ’s  s o n  w a s  t h e  s o l e  g e n e r a l  p a r t n e r,  w i t h  a  1 %
in t e r e s t .   He  wa s  a l s o  a  l im i t ed  pa r tne r.

Taxpayer  Exper t
The  t a xpaye r  e xpe r t  va lu ed  th e  l im i t ed  pa r tne r sh ip  u s ing
bo th  th e  i n come  and  a s s e t  app roa che s .   The  b a s i s  o f  much
o f  t h i s  e xpe r t ’s  v a l u a t i on  wa s  d a t a  f r om Pa r tne r sh ip  Pro -
f i l e s .   Us ing  th i s  da t a ,  h e  f ound  on l y  one  comparab l e  pa r t -
n e r sh ip  w i th  an  11% d i v id end  y i e l d  and  a  51% d i s coun t
f r om unde r l y ing  ne t  a s s e t  v a l u e .   [Ed i t o r ’s  no t e  -  The  re -
po r t ed  d i s coun t  f o r  a  s im i l a r  p a r tn e r sh ip  wou ld  b e  much
l e s s  t oday  th an  i t  wa s  i n  1992 . ]

Ca sh  f l ow  to  p a r tne r s  h ad  v a r i ed ,  a v e r ag ing  $683 ,333  f o r
the  mos t  r e c en t  th re e -yea r  pe r iod ,  and  th i s  a v e r age  wa s  the
bene f i t  s t r e am u s ed  by  th e  t a xpaye r  e xpe r t .   Th i s  e xpe r t
app l i ed  a  35% marke t ab i l i t y  d i s coun t ,  r e l y ing  i n  p a r t i cu -
l a r  on  th e  SEC r e s t r i c t ed  s t o ck  s tudy  th a t  s howed  a  30%
ave r ag e  d i s coun t .   The re  w e re  two  re a son s  th e  e xpe r t  ap -
p l i ed  th e  e x t r a  5% to  th e  a v e r ag e :  ( 1 )  t h e r e  wa s  no  p ro s -

p e c t  o f  t h i s  p a r tn e r sh ip  hav ing  a  pub l i c  ma rke t  and  (2 )
th e  p e rpe tua l  r e s t r i c t i on s  on  th e  s a l e  o f  t h i s  i n t e r e s t  we r e
more  r e s t r i c t i v e  th an  th e  one  t o  th re e  y e a r  r e s t r i c t i on s  f o r
th e  i n t e r e s t s  i n  th e  s t udy.
IRS Exper t
The  IRS  e xpe r t  app l i ed  on l y  th e  i n come  app r oa ch ,  a r gu -
ing  tha t  ne t  a s s e t  va lue  wa s  i r r e l e van t  becau s e  a  hypo the t i -
ca l  buyer  cou ld  not  cont ro l  the  s a l e  o f  the  under ly ing  prop-
e r t y  o r  l i qu ida t i on  o f  t h e  p a r tn e r sh ip .   Fo r  h i s  c ap i t a l i z a -
t i on  r a t e ,  t h e  e xpe r t  a l s o  r e l i ed  on  da t a  f r om Pa r tne r sh ip
Pro f i l e s ,  bu t  h e  b e l i e v ed  th e r e  we re  16  compa r ab l e  p a r t -
n e r s h i p s .   T h e s e  p a r t n e r s h i p s  h a d  a n  a v e r a g e  y i e l d  o f

The  IRS  expe r t  app l i ed  on ly  the  income  approach ,
a rgu ing  tha t  ne t  a s s e t  va lue  was  i r re l e van t  because
a  hypo the t i c a l  buye r  cou ld  no t  con t ro l  the  s a l e  o f
the  under ly ing  proper ty  o r  l iqu ida t ion  o f  the  pa r t -
ne r sh ip .

http://www.fvginternational.com
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10 .45%,  bu t  t h i s  a v e r ag e  n e eded  ad ju s tmen t  t o  t ak e  i n to
a c coun t  th e  d i f f e ren t  cha r a c t e r i s t i c s  o f  t h e  sub j e c t  p a r t -
n e r s h i p .   He  a d d e d  . 5 %  f o r  l a c k  o f  d i v e r s i f i c a t i o n ,  d e -
duc t ed  1% bec au s e  t h e  g ene r a l  p a r tn e r  wa s  a l s o  a  l im i t ed

pa r tne r  ( t hu s ,  t end ing  t o  a s su re  c a sh  d i s t r i bu t i on s ) ,  and
s u b t r a c t e d  . 2 5 %  b e c a u s e  t h e  c o m p a r a b l e  p a r t n e r s h i p s
migh t  i n c lude  d i s t re s s ed  s a l e s .   Th i s  ana l y s i s  r e su l t ed  i n  a
c ap i t a l i z a t i on  r a t e  o f  9 . 7%.   He  u s ed  th e  $800 ,000  c a sh
d i s t r i bu t i on  in  1992  a s  t h e  b ene f i t  s t r e am to  c ap i t a l i z e .

To  d e t e r m i n e  t h e  m a r k e t a b i l i t y  d i s c o u n t ,  h e  u s e d  t h e
Quant i t a t i v e  Marke t ab i l i t y  Di s count  Mode l  (QMDM).   In
o rde r  t o  u s e  t h i s  mode l ,  t h e  e xpe r t  h ad  t o  make  a s sump-
t ion s  about  the  expec t ed  d i s t r ibu t ion  r a t e ,  the  g rowth  r a t e
in  th e  unde r l y ing  a s s e t  v a lu e ,  t h e  r equ i red  ho ld ing  p e r i od
re tu rn ,  and  the  a s sumed  ho ld ing  pe r iod .   A f t e r  mak ing  the
requ i red  a s sumpt ions ,  the  expe r t  de t e rmined  a  marke t ab i l -
i t y  d i s coun t  o f  15%.

Tax Cour t  Analysis
Judge  Wha l en  f i r s t  c a l cu l a t ed  th e  imp l i ed  m ino r i t y  d i s -
c o u n t .   S i n c e  b o t h  e x p e r t s  h a d  s t a r t e d  w i t h  a  m i n o r i t y
in come  s t re am,  th i s  d i s coun t  wa s  imp l i c i t  i n  th e  c ap i t a l -
i z ed  i n come  va lu e .   Ba s ed  on  a  compa r i s on  o f  t h e  n e t  a s -
s e t  v a lu e  t o  th e  f a i r  ma rke t  v a lu e  b e fo re  th e  ma rke t ab i l i t y
a d j u s t m e n t s  d e t e r m i n e d  b y  e a c h  e x p e r t ,  Ju d g e  W h a l e n
de t e rm ined  a  42 .7% mino r i t y  d i s coun t  h ad  b e en  t ak en  by
the  t a xpaye r  and  20 .1% by  th e  IRS .   The  Judge  th en  c a l -
cu l a t ed  th a t  t h e  t o t a l  d i s coun t s  t ak en  we re  62 .7% by  th e
t a x p a ye r  a n d  3 2 . 1 %  by  t h e  I R S .

The  Judge  a g r e ed  w i th  th e  t a xpaye r  t h a t  bo th  th e  i n come
and  a s s e t  app roa che s  shou ld  b e  u s ed  and  in  th e  s ame  75%
-  25% r a t i o  u s ed  by  th e  t a xpaye r.   The  Judge  a l s o  a g re ed
t h a t  t h e  t h re e - y e a r  a v e r a g e  d i s t r i b u t i o n  s h o u l d  b e  u s e d
r a the r  t h an  th e  h i ghe r  1992  amount ,  b e l i e v ing  th a t  t h i s
b e t t e r  r e f l e c t ed  th e  c a sh  d i s t r i bu t i on s  an  i nv e s t o r  cou ld
r e a s o n a b l y  a n t i c i p a t e .   T h e  J u d g e  p r e f e r r e d  t h e  I R S

SERVICES OFFERED:
Corporate Transaction Services
•Valuation for Purchase or Sale
•Merger and Acquisition Consulting
•Purchase Price Allocations
•Incentive Stock Options Valuation
•Fairness Opinions
•Establishing Merger Exchange
Ratios
•Going Public/Private Transactions
•Assistance with Buy/Sell Agree-
ments

Tax Related Services
•Estate and Gift Tax Appraisals
•Charitable Donations of Stock
•Review of IRS Valuations
•Valuation of Restricted Stock
•Appraisals of Intangible Assets
•Valuations for § 482 Transfers
•Valuations for S -Corp Elections
•Family Limited Partnerships
•Limited Liability Companies

International Valuations

Employee Stock Ownership Plans

Litigation Services
•Shareholder Disputes
•Dissenting Shareholder Actions
•Marital Dissolution
•Discovery Assistance
•Partnership Dissolution
•Arbitration of Valuation Issues
•Lost Earnings and Profits
•Bankruptcy and Fraudulent
Conveyance
•Commercial Damages
•Antitrust Damage Estimates

Intellectual Property Services
•Royalty Rate Studies
•Infringement Damages
•Technology Transfer Valuations
•Valuations for Sale/Licensing

Accounting/SEC Review
•Goodwill Impairment
•Stock Options
•APB 16 & 17 Allocations
•Cheap Stock

Continued on page 4

To  de t e rmine  th e  ma rke t ab i l i t y  d i s coun t ,  h e  u s ed  th e
Quan t i t a t i v e  Marke t ab i l i t y  D i s coun t  Mode l  (QMDM).

http://www.fvginternational.com
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e xpe r t ’s  u s e  o f  t h e  16  compa r ab l e s  compa red  t o  th e  s i ng l e
compa r ab l e  u s ed  by  th e  t a xpay e r  e xpe r t .   Ba s ed  on  th e s e
16  compa r ab l e s ,  t h e r e  wa s  an  imp l i c i t  m ino r i t y  d i s coun t
to  n e t  a s s e t  v a l u e  o f  53 .4%.

The  Cour t  d i s a g r e ed  w i th  th e  u s e  o f  t h e  QMDM ana l y s i s
b e c au s e  “s l i gh t  v a r i a t i on s  i n  th e  a s sumpt ion s  u s ed  i n  th e
mode l  p roduce  d r ama t i c  d i f f e renc e s  i n  th e  r e su l t s . ”   The
Cour t ’s  ana l y s i s  s howed  how  change s  i n  th e  QMDM a s -
sumpt ion s  wou ld  doub l e  t h e  ma rke t ab i l i t y  d i s coun t  c a l -
cu l a t ed  by  the  mode l  and  conc luded ,  “Because  the  a s sump-
t i on s  a re  no t  b a s ed  on  ha rd  d a t a  and  a  r ange  o f  d a t a  may
be  re a sonab l e ,  w e  d id  no t  f i nd  th e  QMDM he lp fu l  i n  th i s
c a s e . ”   The  t a xpay e r  e xpe r t ’s  ma rke t ab i l i t y  d i s coun t  wa s
l i k e w i s e  r e j e c t ed  b e c au s e  th e  e xpe r t  d id  no t  t ak e  i n to  a c -
coun t  c e r t a in  cha r a c t e r i s t i c s  o f  t h e  sub j e c t  l im i t ed  pa r t -
n e r s h i p :  ( 1 )  c o n s i s t e n t  d i v i d e n d s ,  ( 2 )  t h e  n a t u r e  o f  t h e
unde r l y ing  a s s e t s ,  and  (3 )  t h e  l ow  deg re e  o f  f i n anc i a l  l e -
v e r ag e .   The  Judge  d e t e rmined  a  20% mar ke t ab i l i t y  d i s -
c o u n t  w a s  a p p r o p r i a t e .   T h e  o r i g i n a l  c a s e  c o n t a i n s  a
work she e t  show ing  how  Judge  Wha l en  a r r i v ed  a t  t h e  f i n a l
$1 ,309 ,650 .64  v a lu e ,  an  e f f e c t i v e  50% d i s coun t  t o  unde r -
l y ing  ne t  a s s e t  v a lu e .

Click  Here  f o r  a  Comple t e  Copy  o f  the  Case

Edited by John R. Gilbert, CPA/ABV, CVA
The Financial Valuation Group

Mountain States Managing Director

F o r  a  C o m p l i m e n t a r y
S u b s c r i p t i o n ,  e- m a i l

jgilbert@fvginternational.com

We a re  found ing  members
o f  The  F inanc ia l  Consu l t ing
Group whose  members  p ro -
v i d e  B u s i n e s s  Va l u a t i o n ,
Exper t  Tes t imony  and  L i t i -
ga t ion  Consu l t i ng  se r v ices
na t iona l l y  and  in te r na t ion -
al ly.

F o r  m o r e  i n f o r m a t i o n  o n
cour t  cases  invo lv ing  va lu -
a t ion  i ssues,  v is i t

www. fa i r marketva lue .com

We encourage you to  for-
ward th is  E- f lash to  other
interested par t ies .

http://www.fvginternational.com
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