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Estate of Etta Weinberg v. Commissioner
T.C. Memo 2000-51

At the time of her death on December 15, 1992, Decedent
held a general power of appointment over a marital deduc-
tion trust that owned a 25.235% limited partnership inter-
est. The estate argued for a $971,839 value calculated by
weighing the income approach 75% and the asset approach
25%. For the asset approach, the estate used a 51% minor-
ity discount. No separate minority discount was required
for the income approach since the cash flow stream being
capitalized was a minority cash flow. The taxpayer expert
used an 11% capitalization rate and subtracted a 35% mar-
ketability discount.

The IRS expert determined a fair market value of $1,770,103, us-
ing only the income approach, applying a 9.70% capitalization rate.
Unlike the taxpayer expert who capitalized average cash flow, the
IRS used the most recent year’s cash flow, which was higher than the
average. The IRS expert used a 15% marketability discount based
on the Quantitative Marketability Discount Model (QMDM). The
Tax Court dismissed the QMDM approach noting that small changes
in the assumptions produce substantially different results and the
“assumptions are not based on hard data and a range of data may be
reasonable.”

The Tax Court did its own calculation using the taxpayer’s cash flow,
the IRS’ capitalization rate, the weighting of the income and asset
approaches used by the taxpayer, and a 20% marketability discount,
arriving at a final value of $1,309,650.

Decedent, Etta Weinberg, passed away holding a general
power of appointment over a marital deduction trust that
owned a minority limited partnership interest. The lim-
ited partnership owned an 11-story apartment unit with
an agreed upon value of $10,050,000, plus other assets of
some $840,000. There was a $448,544 mortgage remain-
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The Financial Valuation Group
was established in 1990 to
provide financial consulting
services to closely held and
publicly traded companies.
Our Consulting and Expert
Witness services are based
on our professionals’unique
knowledge about what cre-
ates value in a business en-
tity and the various methods
used to measure value.

We Value:

Corporate Securities
*Closely Held Businesses
Partnership Interests

*Business Operations-subsidiar-
ies, divisions, profit centers

eIntangible Assets-covenants
not to compete, customer
lists, contract rights and core
deposits

eIntellectual Property-patents,
trademarks, trade names,
software copyrights and trade
secrets

Value measurement is
used for many purposes,
including:

eBusiness Planning
eSuccession Planning
*Purchase Price Allocations
*ESOP Values

*Economic Damages
eCorporate Dissolutions
eShareholder/Partner Disputes
*Marital Dissolutions

*Estate and Gift

ing on the property at the date of death and there were
additional liabilities of approximately $109,000.
Decedent’s son was the sole general partner, with a 1%
interest. He was also a limited partner.

Taxpayer Expert

The taxpayer expert valued the limited partnership using
both the income and asset approaches. The basis of much
of this expert’s valuation was data from Partnership Pro-
files. Using this data, he found only one comparable part-
nership with an 11% dividend yield and a 51% discount
from underlying net asset value. [Editor’s note - The re-
ported discount for a similar partnership would be much
less today than it was in 1992.]

Cash flow to partners had varied, averaging $683,333 for
the most recent three-year period, and this average was the
benefit stream used by the taxpayer expert. This expert
applied a 35% marketability discount, relying in particu-
lar on the SEC restricted stock study that showed a 30%
average discount. There were two reasons the expert ap-
plied the extra 5% to the average: (1) there was no pros-

The IRS expert applied only the income approach,
arguing that net asset value was irrelevant because
a hypothetical buyer could not control the sale of
the underlying property or liquidation of the part-
nership.

pect of this partnership having a public market and (2)
the perpetual restrictions on the sale of this interest were
more restrictive than the one to three year restrictions for
the interests in the study.

IRS Expert

The IRS expert applied only the income approach, argu-
ing that net asset value was irrelevant because a hypotheti-
cal buyer could not control the sale of the underlying prop-
erty or liquidation of the partnership. For his capitaliza-
tion rate, the expert also relied on data from Partnership
Profiles, but he believed there were 16 comparable part-
nerships. These partnerships had an average yield of
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SERVICES OFFERED:

Corporate Transaction Services
*Valuation for Purchase or Sale
Merger and Acquisition Consulting
*Purchase Price Allocations
eIncentive Stock Options Valuation
eFairness Opinions

*Establishing Merger Exchange
Ratios

*Going Public/Private Transactions
*Assistance with Buy/Sell Agree-
ments

Tax Related Services

*Estate and Gift Tax Appraisals
«Charitable Donations of Stock
*Review of IRS Valuations
*Valuation of Restricted Stock
*Appraisals of Intangible Assets
*Valuations for § 482 Transfers
*Valuations for S -Corp Elections
eFamily Limited Partnerships
eLimited Liability Companies
International Valuations
Employee Stock Ownership Plans

Litigation Services
*Shareholder Disputes
*Dissenting Shareholder Actions
*Marital Dissolution
*Discovery Assistance
*Partnership Dissolution
Arbitration of Valuation Issues
eLost Earnings and Profits
*Bankruptcy and Fraudulent
Conveyance

«Commercial Damages
*Antitrust Damage Estimates

Intellectual Property Services
*Royalty Rate Studies
eInfringement Damages
*Technology Transfer Valuations
*Valuations for Sale/Licensing

Accounting/SEC Review
*Goodwill Impairment
*Stock Options

*APB 16 & 17 Allocations
*Cheap Stock

10.45%, but this average needed adjustment to take into
account the different characteristics of the subject part-
nership. He added .5% for lack of diversification, de-
ducted 1% because the general partner was also a limited

To determine the marketability discount, he used the
Quantitative Marketability Discount Model (QMDM).

partner (thus, tending to assure cash distributions), and
subtracted .25% because the comparable partnerships
might include distressed sales. This analysis resulted in a
capitalization rate of 9.7%. He used the $800,000 cash
distribution in 1992 as the benefit stream to capitalize.

To determine the marketability discount, he used the
Quantitative Marketability Discount Model (QMDM). In
order to use this model, the expert had to make assump-
tions about the expected distribution rate, the growth rate
in the underlying asset value, the required holding period
return, and the assumed holding period. After making the
required assumptions, the expert determined a marketabil-
ity discount of 15%.

Tax Court Analysis

Judge Whalen first calculated the implied minority dis-
count. Since both experts had started with a minority
income stream, this discount was implicit in the capital-
ized income value. Based on a comparison of the net as-
set value to the fair market value before the marketability
adjustments determined by each expert, Judge Whalen
determined a 42.7% minority discount had been taken by
the taxpayer and 20.1% by the IRS. The Judge then cal-
culated that the total discounts taken were 62.7% by the
taxpayer and 32.1% by the IRS.

The Judge agreed with the taxpayer that both the income
and asset approaches should be used and in the same 75%
- 25% ratio used by the taxpayer. The Judge also agreed
that the three-year average distribution should be used
rather than the higher 1992 amount, believing that this
better reflected the cash distributions an investor could
reasonably anticipate. The Judge preferred the IRS
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i
Financial
Consulting
Group,L.C,

We are founding members
of The Financial Consulting
Group whose members pro-
vide Business Valuation,
Expert Testimony and Liti-
gation Consulting services
nationally and internation-
ally.

For more information on
court cases involving valu-
ation issues, visit

www.fairmarketvalue.com

We encourage you to for-
ward this E-flash to other
interested parties.

For a Complimentary
Subscription, e-mail
jgilbert@fvginternational.com

expert’s use of the 16 comparables compared to the single
comparable used by the taxpayer expert. Based on these
16 comparables, there was an implicit minority discount
to net asset value of 53.4%.

The Court disagreed with the use of the QMDM analysis
because “slight variations in the assumptions used in the
model produce dramatic differences in the results.” The
Court’s analysis showed how changes in the QMDM as-
sumptions would double the marketability discount cal-
culated by the model and concluded, “Because the assump-
tions are not based on hard data and a range of data may
be reasonable, we did not find the QMDM helpful in this
case.” The taxpayer expert’s marketability discount was
likewise rejected because the expert did not take into ac-
count certain characteristics of the subject limited part-
nership: (1) consistent dividends, (2) the nature of the
underlying assets, and (3) the low degree of financial le-
verage. The Judge determined a 20% marketability dis-
count was appropriate. The original case contains a
worksheet showing how Judge Whalen arrived at the final
$1,309,650.64 value, an effective 50% discount to under-
lying net asset value.

Click Here for a Complete Copy of the Case

Edited by John R. Gilbert, CPA/ABV, CVA
The Financial Valuation Group
Mountain States Managing Director
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