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Estate of Welch v. Commissioner
United States Court of Appeals for the
Sixth Circuit, 2000 U.S. App., Lexis 3315
-Unpublished

Estate of Welch v. Commissioner
T.C. Memo 1998-167; 1998 Tax Ct. Memo
Lexis 165; 75 T.C.M. (CCH) 2252; T.C.M.
(RIA) 98167

The 1998 Tax Court  dec i s ion by  Judge  Laro deny-
ing the  bui l t - in gains  tax has  been over turned.  The
reversed and remanded case  was  f i l ed  in Tax Court
on May 1,  2000.

In 1998,  the estate  tax return claimed a deduction for  100%
of  the  potent ia l  bui l t - in  capi ta l  ga ins  tax  for  apprecia ted
asse ts  wi th in  a  “C” corpora t ion .  The appra iser,  whose  re-
por t  was  used out  of  context ,  d id  not  inc lude  the  bui l t  in
gains  tax  in  the  determinat ion of  fa i r  market  va lue .  Judge
Laro denied the  tax  because  the  sa le  of  the  asse ts  and thus
the  tax  i t se l f  was  specula t ive .  The Judge Laro  a lso  noted
that  an IRC Section 1033 elect ion ( involuntary conversion)
was  avai lable  on the  proper ty,  and there  was  a  net  opera t -
ing  loss  avai lable  to  offse t  a t  leas t  a  por t ion  of  any gain .
On appeal ,  the estate ci ted Eisenberg v.  Commissioner,  155
F.3d 50 (2d Cir.  1998) ,  which a l lowed the  bui l t  in  gains  in
a  g i f t  tax  case .  The Cour t  of  Appeals  concluded that  the
avai labi l i ty  of  an  IRC Sect ion 1033 e lec t ion did  not  fore-
close a discount in the valuation of  the corporat ion’s stock.
The Cour t  a lso  noted,  “The proper  approach in  cases  of
th is  na ture  i s  not  to  deduct  the  bui l t - in  capi ta l  ga ins  tax
from the  value  of  the  apprecia ted  rea l  es ta te—as pet i t ion-
ers  sought  to  do in  the  present  case—because  the  ques t ion
is  not  what  i s  the  value  of  the  rea l  es ta te ,  but  what  i s  the
value  of  the  s tock wi th  regard to  a l l  the  c i rcumstances ,  in-
c luding the  bui l t - in  potent ia l  capi ta l  ga ins  l iabi l i ty  i f  and
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when the  rea l  es ta te  i s  so ld .”
The Court  of  Appeals  concluded,  “The judgment  of  the  Tax
Court  should  be  reversed for  the  reasons  se t  for th  above
and th is  case  should  be  remanded to  the  Tax Cour t  for  a
hear ing on the  i ssue ,  never  determined by the  Tax Cour t ,
of  the  market  va lue  of  the  corpora t ions’  s tock on the  date
of  the  decedent ’s  dea th  based  upon what  a  hypothe t ica l
wi l l ing  buyer  would  l ike ly  pay for  the  s tock on that  da te
consider ing a l l  the  fac ts  and c i rcumstances  a t  tha t  t ime,
including the bui l t - in capi tal  gains tax on the corporat ions’
rea l  es ta te  and t h e  a v a i l a b i l i t y  o f  a  § 1 0 3 3  e l e c t i o n .  S u c h
a  d e t e r m i n a t i o n  r e q u i r e s  t h e  p r e s e n t a t i o n  o f  t e s t i m o n y
b y  e x p e r t s  q u a l i f i e d  t o  g i v e  o p i n i o n s  b a s e d  u p o n  t h e
Ei senberg  m e t h o d  o f  v a l u a t i o n . ”
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