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Okerlund et al v. United States, United States Court of
Appeals for the Federal Circuit, April 9, 2004

The Court of Appeals for the Federal Circuit has determined that the Court of Federal Claims

properly dealt with subsequent events and risk associated with a stock redemption agreement

in valuing shares gifted prior to death.

The Court of Federal Claims valued the non-voting stock of SSE gifted by Marvin Schwan at

December 31, 1992.  Mr. Schwan died unexpectedly on May 9, 1993 and in accordance with his

estate plan, a charitable foundation received two-thirds of the outstanding SSE stock.  SSE

redeemed the foundation's shares pursuant to a February 4, 1993, redemption agreement.

On appeal, the taxpayers contended that in the December 31, 1992, valuation the Court of

Federal Claims failed to consider SSE's actual earnings results in 1993 and 1994.  They further

contended that the potential triggering of the redemption agreement was not properly taken

into account.

The 1992 valuation report of the taxpayers' expert discussed several risk factors for SSE,

including, "(1) reliance on a home delivery route system; (2) thin management ranks; (3) reliance

on a key management figure, Marvin Schwan; (4) the risk of food contamination; (5) the competi-

tors' greater human resources; (6) SSE's inability to invest in a national advertising campaign,

based on its lack of a nationally recognizable brand name and the demographics of its customer

base; (7) less diversity in product offerings than the guideline companies; and (8) the relatively

small size of SSE's Board of Directors."
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On appeal, the taxpayers contended that in the December 31, 1992, valua-

tion the Court of Federal Claims failed to consider SSE's actual earnings

results in 1993 and 1994.
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By the end of 1994, at least two of these risks had materialized: Marvin Schwan died and an

outbreak of salmonella in October 1994 led to a product recall, a plant closure, and a class action

lawsuit.  The taxpayers argued that the actual occurrence of these events meant that the IRS

appraiser, "…underestimated their ex ante probability in his 1992 valuation…"  The taxpayers

also challenged the IRS expert's assertion that considering actual 1993 and 1994 revenues when

determining a 1992 valuation would have been "inappropriate appraisal practice."

As to the 1993 and 1994 events and the market approach, the Court concluded, "Valuation must

always be made as of the donative date relying primarily on ex ante information; ex post data

should be used sparingly.  As with all evidentiary submissions, however, the critical question is

relevance.  The closer the profile of the later-date company to that of the valuation-date company,

the more likely ex post data are to be relevant (though even in some cases, they may not be).  The

greater the significance of exogenous or unforeseen events occurring between the valuation date

and the date of the proffered evidence, the less likely ex post evidence is to be relevant--even as a

sanity check on the assumptions underlying a valuation model."

As to the redemption agreement being triggered, the Court of Appeals agreed with the Court of

Federal Claims conclusion that,  "…in 1992 the estate plan provisions, although in place, had

neither been triggered nor anticipated in the immediate future.  In other words, they were prospec-

tive concerns rather than actual concerns as of the 1992 valuation date."
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The taxpayers also challenged the IRS expert's assertion that considering

actual 1993 and 1994 revenues when determining a 1992 valuation would

have been "inappropriate appraisal practice."
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