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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of
$1,373,797 in the Federal estate tax of the Estate of Eileen K
Brocato (petitioner).

Unl ess otherw se indicated, all section references are to

the Internal Revenue Code in effect for the year in issue, and
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all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

After a concession by respondent,! the issue for our
decision is whether respondent is equitably estopped from
assessing additional estate tax. If we find that respondent is
not estopped, we nust decide the proper anount of bl ockage and
fractional interest discounts to be applied to petitioner’s nine
real properties.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference.

Eil een K Brocato (decedent) died on April 12, 1993. At the
time of her death, decedent resided in San Ansel no, California.

On June 30, 1994, coexecutors Nina Cmarelli and Leon
Schiller filed an estate tax return (the return) on behal f of
petitioner. At the tinme the petition was filed, the coexecutors
resided in San Francisco, California.

Fam | y Backgr ound

Decedent was predeceased by her husband, John Brocato (M.
Brocato). Under the terns of M. Brocato’'s will, his estate

passed into a testanentary trust for the benefit of decedent

! Respondent concedes that the value of the property
| ocated at 40 Legend Road, San Anselno, California, was $231, 625,
as reported on decedent’s estate tax return.
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until her death. Upon decedent’s death, the remainder of M.
Brocato’'s estate was distributed predomnantly to his sisters,
Nina Cmarelli and Anne Ghiselli.

Decedent’ s estate passed under the Eileen K Brocato Living
Trust (decedent’s trust). Under the terns of decedent’s trust,
decedent’ s grandchildren and the children of Nina Cnmarelli and
Anne Chiselli received outright nmonetary gifts. The remai nder of
decedent’s trust was distributed as follows: One-third in trust
for the benefit of Anne CGhiselli, one-third in trust for the
benefit of decedent’s son Thomas Brocato, one-sixth in trust for
the benefit of Nina Cmarelli, and one-sixth in trust for the
benefit of Alfred Cimarelli, N na s husband.

Decedent’s Interest in Real Properties

At the tinme of decedent’s death, decedent’s trust included
the followng nine real properties (collectively, the Brocato
properties):

(1) 25 Cervantes Boul evard, an 18-unit apartnment
bui l di ng (25 Cervantes)

(2) 3637 Fillnore Street, an 18-unit apartnent
bui l ding (3637 Fill nore)

(3) 2395 Francisco Street, an 18-unit apart nment
bui I ding (2395 Franci sco)

(4) 15 and 27 Al hanbra Street, a 12-unit apart nment
bui I ding (15 Al hanbra)

(5) 2360-2370 Chestnut Street, a 42-unit apartnment
bui I ding (2360 Chest nut)



(6)

(7)

(8)

(9)
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2000 Beach Street, an 18-unit apartnent buil ding
(2000 Beach)

101 Capra Way, a 15-unit apartnent buil ding,
wher ei n decedent owned a 50-percent interest
(101 Capra)

3737 Fillnmore Street, a 15-unit apartnment
bui | di ng, wherein decedent owned a 50-percent
interest (3737 Fillnore)

1359-61 Bay Street, a duplex house, wherein
decedent owned a 50-percent interest (1359 Bay)

All of the above properties are located in the Marina District of

San Fr anci

desirabl e

sco, California. The Marina District is one of

districts in which to reside in San Franci sco.

Capra, 3737 Fillnore, and 1359 Bay properties (collectivel

fracti ona

interest properties) were held by decedent and

Brocato as tenants in conmon during their lives, each owni

50- per cent

i nterest.

sever al
The 101
y, the
M.

ng a

The parties agree that the values of decedent’s interests in

the nine properties before applying discounts are as foll ows:

(1) 25 Cervantes $1, 640, 000
(2) 3637 Fillnore 1, 293, 000
(3) 2395 Francisco 1, 058, 000
(4) 15 Al hanbra 914, 000
(5) 2360 Chestnut 2,875, 000
(6) 2000 Beach 1,173, 000
(7) 101 Capra 619, 000
(8) 3737 Fillnore 593, 000
(9) 1359 Bay 267, 000

Tot al 10, 432, 000

The dosing Letter

On the return filed June 30, 1994, petitioner reporte

val ue of t

he Brocato properties based on an appraisal repo

d the

rt by
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David P. Rhoades & Associates, Inc. (Rhoades report). 1In the
spring of 1995, Marc Sanuel son (M. Sanuel son), an estate tax
attorney for the Internal Revenue Service (IRS), began an audit
of the return.

On June 26, 1995, an I RS engineer issued a review report
concl udi ng that the val ues before discounts determned in the
Rhoades report were acceptable, but the anmounts of the discounts
cl ai mred were unacceptable. M. Sanuel son nmade a settl enent
proposal to petitioner, but petitioner rejected it. On Cctober
10, 1995, M. Sanuelson told petitioner’s counsel that respondent
woul d not be relying on the I RS engineer’s report and respondent
woul d be hiring an appraiser to value the properties. He
informed petitioner’s counsel that this process would take at
| east 3 nonths, and he would contact counsel when the expert was
hi r ed.

On Novenber 14, 1995, petitioner filed a supplenental estate
tax return (the supplenental return) with respondent’s Ogden
Service Center claimng an interest deduction. On Decenber 14,
1995, the Ogden Service Center erroneously issued petitioner a
closing letter in response to the supplenmental return. The

closing letter provided:
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This is not a formal closing agreenent under Section

7121 * * *_ However, we will not reopen this return

unl ess: (1) There is evidence of fraud, nalfeasance,

collusion or msrepresentation of a material fact; (2)

a substantial error, based upon an established service

position, existing at the time of the prior closing; or

(3) other circunstances exist which indicate that a

failure to reopen would result in a serious

adm ni strative om ssion.

A clerk at the Ogden Service Center issued the closing
letter without referring to the transcript of petitioner’s
account which woul d have reveal ed that an exam nation was in
progress and a closing letter should not be issued.

On May 20, 1996, petitioner sold 2360 Chestnut. Neither
petitioner nor its counsel contacted M. Sanuel son or any ot her
| RS enpl oyee to seek an explanation of the closing letter before
selling 2360 Chestnut.

Unaware of the erroneous closing letter, on June 24, 1996,
M. Samuel son sent petitioner’s counsel a letter informng him
that the RS was still in the process of hiring an apprai ser.
On July 2, 1996, petitioner’s counsel responded and stated that
the continuing audit was contrary to the closing letter. On
August 19, 1996, the IRS notified petitioner of its intent to
reopen the exam nation of decedent’s estate tax return on the
grounds that a serious adm nistrative om ssion had occurred which

“would result in criticism undesirable precedent, or

i nconsi stent treatnent.”



OPI NI ON
Est oppel
We nust first decide whether respondent is equitably
estopped fromdeterm ning additional estate taxes agai nst
petitioner. The U. S. Suprene Court has stated that the
Gover nnment may not be estopped on the sane grounds as a private

person. See OPMv. Richnond, 496 U. S. 414, 419 (1990); Heckler

V. Community Health Servs., 467 U.S. 51, 60 (1984). It is well

established that the estoppel doctrine should be applied against
t he Comm ssioner with the utnost caution and restraint. See

Boul ez v. Conm ssioner, 76 T.C. 209, 214-215 (1981), affd. 810

F.2d 209 (D.C. Cr. 1987); Estate of Enerson v. Conm ssioner, 67

T.C. 612, 617 (1977).
The traditional elenents of estoppel include:

(1) Conduct constituting a [ms]representation of
material fact; (2) actual or inputed know edge of such
fact by the representor; (3) ignorance of the fact by
the representee; (4) actual or inputed expectation by
the representor that the representee will act in
reliance upon the representation; (5) actual reliance
t hereon; and (6) detrinment on the part of the
representee. * * * [Gaff v. Conm ssioner, 74 T.C. 743,
761 (1980).]

See Norfolk S. Corp. v. Conmm ssioner, 104 T.C 13, 60 (1995);

Hudock v. Conmmi ssioner, 65 T.C 351, 363 (1975). The U. S. Court

of Appeals for the Ninth Circuit, to which the present case is
appeal abl e, requires two additional elenents in order to estop

the Governnent: (1) Affirmative m sconduct goi ng beyond nere
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negl i gence by the Government, and (2) the Governnment’s w ongf ul
act causes a serious injustice and the public’s interest does not

suf fer undue damage by inposition of estoppel. See Watkins v.

United States Arny, 875 F.2d 699, 707 (9th G r. 1989).

Affirmative m sconduct requires an affirmative
m srepresentation or affirmative conceal nent of a material fact

by the Governnent. See United States v. Ruby Co, 588 F.2d 697,

703-704 (9th CGr. 1978). Affirmative m sconduct nust be nore
t han negligence, but it does not require that the Governnent

intends to mslead. See United States v. Hatcher, 922 F.2d 1402,

1410 (9th Gr. 1991); S&M Inv. Co. v. Tahoe Regl. Pl anning

Agency, 911 F.2d 324 (9th Cir. 1990); Watkins v. United States

Arny, supra; Mirgan v. Heckler, 779 F.2d 544 (9th Cr. 1985);

Jablon v. United States, 657 F.2d 1064, 1067 n.5 (9th Cr. 1981).

Petitioner argues that respondent should be estopped from
assessing additional estate taxes on two grounds: (1)
Respondent’s closing letter constituted affirmative m sconduct on
whi ch petitioner relied to its detrinent; and (2) respondent
failed to follow the procedures for reopening a case outlined in
the Internal Revenue Manual (the Manual) and closing letter.

There is no doubt that the Ogden Service Center’s closing
|l etter was erroneous. |It, however, appears fromthe sparse
record on this point that the error occurred because an Ogden

Service Center enployee neglected to check the estate’s
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transcri pt which indicated an exam nati on was underway before
issuing the closing letter. Respondent never affirmatively
conceal ed the m stake. Once the m stake was di scovered,
respondent imrediately notified petitioner that the audit was
still underway. Petitioner has failed to denonstrate how this

i sol ated and carel ess act anounts to affirmative m sconduct goi ng
beyond nere negli gence.

As for petitioner’s second argunment, we do not believe that
respondent violated the Manual procedures or the closing letter’s
description of the circunstances for reopening petitioners’ case.
Under section 4023.2(1) of the Manual, there are three criteria
for reopening an audit. The third criterion is that an audit may
be reopened where “other circunstances exi st which indicate
failure to reopen would be a serious admnistrative omssion.” 1
Audit, Internal Revenue Manual (CCH), sec. 4023.2(1) at 7063-4.
Under section 4023.5 of the Manual, a “serious adm nistrative
om ssion” is defined as a closed case where failure to reopen the
case could “result in serious criticismof the Service's
adm nistration of the tax laws”. 1 Audit, Internal Revenue
Manual (CCH), sec. 4023.5 at 7065. The closing letter stated:
“we W ll not reopen this return unless * * * other circunstances
exi st which indicate that a failure to reopen would result in a
serious adm nistrative omssion.” The reopening letter stated

that the audit was being reopened because a “serious
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adm ni strative om ssion” had occurred and failure to reopen the
case “would result in criticism undesirable precedent, or
i nconsi stent treatnent.”

Failure to reopen the audit, herein, would nean that a
potential $1,373,797 of estate tax could go uncollected. The
| oss of such revenue could result in criticismof the IRS
admnistration of the tax |aws and inconsistent treatnent anong
t axpayers. We believe that respondent conplied with the Manual’s
procedures and the closing letter’s description of circunstances
for reopening an audit. Further, this Court has stated numnerous
times that procedural rules of this sort are “nerely directory,
not mandatory, ‘and conpliance with themis not essential to the

validity of a notice of deficiency.”” Collins v. Conm ssioner,

61 T.C. 693, 701 (1974)(quoting Luhring v. d otzbach, 304 F.2d

560, 563 (4th Cir. 1962)).

We are al so not convinced that the traditional el ements of
equi tabl e estoppel are satisfied. W doubt whether petitioner’s
reliance on the closing letter was reasonable. On Cctober 10,
1995, M. Sanuel son notified petitioner’s counsel that the IRS
intended to hire an appraiser to value the properties which would
take at |east 3 nonths, and M. Sanuel son woul d cont act
petitioners’ counsel when the expert was hired. On Decenber 14,
1995, the Ogden Service Center issued the closing letter.

Nei t her petitioner’s counsel nor a representative of petitioner
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contacted M. Sanuel son to discuss the issuance of the closing
| etter and the inconsistencies between its issuance and the
conversation between petitioner’s counsel and M. Sanuel son just
2 nonths earlier. W believe that a reasonabl e and prudent
person woul d have inquired about these inconsistencies.

Additionally, we are skeptical as to petitioner’s claimof
detriment in this case. Petitioner clains that it wanted to know
the precise amobunt of estate tax owed before fornulating its plan
to dispose of the Brocato properties and it relied on the closing
letter in determning that anmount. |[|f petitioner had not
received the closing letter, petitioner contends that it would
have exercised its section 6166 el ection and would have waited to
sell 2360 Chestnut after the property appreciated.?

It is not disputed that petitioner had a valid section 6166
el ection and could have deferred paynent of its estate tax. W,
however, question whether petitioner would have actually
exercised its section 6166 election. Petitioner paid its estate
tax liability on May 22, 1996, approxinmately 3 years before it
was required to pay under section 6166. It is speculative

whet her petitioner would have continued to take advantage of the

2 Petitioner later argues that it is entitled to use the
concurrent sales nethod in determning the appropriate bl ockage
di scount because it would be too risky to hold the Brocato
properties over a reasonable tinme period to di spose of them
Thi s argunment suggests that petitioner desired to sell each
property as quickly as possible including 2360 Chest nut.
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section 6166 election had it been told of the increased estate
tax liability.

Petitioner also clains that the Chestnut property
appreciated in value after its premature sale, and petitioner
woul d have been able to sell it for a higher sumbut for the
i ssuance of the closing letter. Again, this involves conjecture.
Petitioner has failed to denonstrate that it suffered a detrinent
as aresult of its reliance on the closing letter.

We concl ude that respondent is not equitably estopped from
assessi ng additional estate taxes.

1. Discounts

We nust now deci de the proper anmounts of bl ockage and
fractional interest discounts to apply to the Brocato properties.

On the return, petitioner applied a 20-percent bl ockage
di scount to the Brocato properties and applied an additional 20-
percent fractional interest discount to the fractional interest
properties. These discounts were based on the Rhoades report.

On brief, petitioner continues to claima 20-percent fractional
interest discount on the fractional interest properties but
concedes it is entitled only to a 12.5-percent bl ockage di scount
on eight properties (excluding 101 Capra).

In the notice of deficiency, respondent allowed a bl ockage
di scount of $116, 627 (approxi mately 1.92 percent) on seven of the

nine Brocato properties and a fractional interest discount on the
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fractional interest properties based on partition costs.

For Federal estate tax purposes, property is generally
included in the decedent’s gross estate at its fair market val ue
at his death. See sec. 2031(a); sec. 20.2031-1(b), Estate Tax
Regs. Fair market value is defined as the price at which
property woul d change hands between a willing buyer and a willing
seller, neither being under any conpul sion to buy or sell and
bot h havi ng reasonabl e know edge of relevant facts. See United

States v. Cartwright, 411 U S. 546, 551 (1973); sec. 20.2031-

1(b), Estate Tax Regs.

A determ nation of the fair market value of a group of itens
i ncl udes a consideration of how many of the itenms would be
avai l able for sale at any one tine and the length of tine

necessary to liquidate the entire inventory. See Calder v.

Comm ssioner, 85 T.C. 713, 722-723 (1985); R mmer v.

Commi ssioner, T.C Menp. 1995-215. Were the addition of a group

of simlar itens into the market wthin a short period of tine
depresses the price of the itens, a bl ockage discount is
appropri ate.

When dealing with fractional interests in real property,
courts have held that the sumof all fractional interests can be
| ess than the whol e and have used fractional interest discounts

to value undivided interests. See Harwood v. Commi ssi oner, 82

T.C. 239, 267-268 (1984), affd. w thout published opinion 786
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F.2d 1174 (9th Cr. 1986); Estate of WIllians v. Comm Ssioner,

T.C. Meno. 1998-59; Moneyham v. Conmi ssioner, T.C. Menp. 1991-

178; Estate of Sels v. Conm ssioner, T.C. Mnp. 1986-501.

Fractional interest discounts nay be necessary to conpensate a
wi |l ling buyer for the lack of control, lack of marketability,
illiquidity, and potential partitioning expenses associated with

such interests. See Estate of Pillsbury v. Conmni ssioner, T.C

Meno. 1992-425.

Petitioner primarily relies on an appraisal report prepared
by Paul E. Talmage (M. Talnmage) to establish the appropriate
bl ockage and fractional interest discounts. Respondent relies on
an appraisal report prepared by Karen Sinons (M. Sinons).

We have wi de discretion in accepting expert testinony. See

Hel vering v. National Gocery Co., 304 U S 282, 294-295 (1938).

We exam ne the expert’s qualifications and conpare his or her
testinmony with all other credible evidence in the record. W may
accept or reject an expert’s opinion in toto, or we nmay pick and
choose the portions of the opinion that we wish to adopt. See

id.; Seagate Tech., Inc., & Consol. Subs. v. Conm ssioner, 102

T.C. 149, 186 (1994); Estate of Newhouse v. Conmm ssioner, 94 T.C

193, 218 (1990); Parker v. Comm ssioner, 86 T.C. 547, 562 (1986).

M. Tal mage was recogni zed by the Court as an expert in real
estate appraisal, including blockage and fractional interest

di scounts. He is a nmenber of the Appraisal Institute and has
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been an appraiser since 1971. The mpjority of his assignnments
(80 percent) are in the San Franci sco Bay area.

Ms. Sinons was al so recogni zed by the Court as an expert in
real estate appraisal. She is a nenber of the Appraisa
Institute and has been appraising since 1975. She, however, has
limted experience wth bl ockage and fractional interest
di scounts.

After a careful review of the entire record, we believe M.
Tal mage’s report best represents the fair market val ue of
decedent’s interest in the Brocato properties; however, we do not
agree entirely with his results.

A. Bl ockage Di scount

1. M. Tal mage’'s Report

In determ ning the appropriate bl ockage di scount, M.
Tal mage assuned the Brocato properties would be placed on the
mar ket cont enpor aneously or over a reasonably short period and
sold within the normal marketing period. M. Tal nage determ ned
that the normal marketing period for buildings with five or nore
units in northern San Francisco during 1993 was 6 nonths. He
al so found that all of the Brocato properties except 1359 Bay
(the duplex) would conpete with each other if Iisted
cont enpor aneously, thus requiring a bl ockage di scount for eight
properties. M. Talnmage determ ned that a 12.5-percent bl ockage

di scount was appropriate based on various factors, particularly a
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conpari son of the nunmber of properties listed in the Marina
District/northern San Franci sco area during 1992 and 1993 and the
nunber of Brocato properties. M. Tal nage gathered these market
statistics fromthe nultiple listing service (M.S) and Conps I nc.
(Conmps). M. Talmage’'s report also refers to the San Franci sco
econony, investor pessimsm earthquake concerns, size of the
Brocato properties, and potential pool of investors in

determ ning an appropriate bl ockage di scount.

2. Ms. Sinons’ Report

Ms. Sinons’ report determ nes a bl ockage di scount of
$116, 627 (approximately 1.92 percent). M. Sinons assuned a sale
of all properties within a certain tinme period and used a
di scounted cash-flow anal ysis to determ ne her bl ockage di scount
(bl ockage di scount nodel). She chose a discount rate of 12.5
per cent .

Ms. Sinons determ ned that the normal marketing period was 4
nmont hs and the Brocato properties could reasonably be sold two at
atime. Thus, intotal, Ms. Sinons concluded that it would take
16 nonths to market successfully the Brocato properties.

Ms. Sinons also found that only seven of the Brocato
properties would conpete in the same market; therefore, she
applied the bl ockage discount only to these seven properties

(excl udi ng 1359 Bay and 2360 Chestnut).
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When perform ng the present value cal cul ations, M. Sinons
assuned two properties were nmarketed and sold every 4 nonths.
Ms. Sinons used an average sales price for each of the properties
and di scounted this price back to the date of decedent’s death
based on the tinme required to sell the properties. Because the
first two properties were assuned to sell within a norma
mar keting period of 4 nonths, Ms. Sinons did not discount these
prices back to present val ue.

3. Appropriate Bl ockage D scount

The parties disagree as to the appropriate nethod for
determ ning a bl ockage di scount. Although we do not find
anything inherently wong in Ms. Sinons’ approach, we believe
that M. Talmage’s approach is the better determ ner of the
appropri ate bl ockage discount to apply in the present case. Cf

Estate of Auker v. Conm ssioner, T.C Meno. 1998-185 (wherein we

adopted an approach simlar to Ms. Sinons’ approach). M.
Tal mage’s report is well reasoned and based on reliable
statistical data.

We find that 6 nonths was a reasonabl e marketing period for
properties in the Marina District. Not only do the M.S and Conps
data support such a finding, but we believe that Ms. Sinons’
report also does. M. Sinons’ report concludes that it would
take 3 to 4 nonths to list and either sell or escrow a property.

M. Talmge’'s marketing period begins with the listing and ends
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with the closing of the escrow W believe that M. Tal nage’ s
mar keting period better represents the actual time required to
cl ose and col l ect the sales proceeds of a property.

W agree with M. Talnmage' s use of MLS and Conps data in
determ ning the nunber of available apartnent buildings in the
Marina District and greater northern San Franci sco area during
the year at issue. The MS figures showed that in 1992 and 1993
there was an average of 29 listings per year in northern San
Franci sco (includes the Marina District). Taking into account a
6- mont h normal marketing period, there were approximately 14 to
15 properties listed in northern San Franci sco at any given tine
during 1992 and 1993. The Conps data showed that there were only
18 listings in the Marina District during 1993. Again,
accounting for a 6-nonth normal marketing period, only nine
properties were listed in the Marina District in 1993 at any
given tinme. M. Talmage concludes fromthese statistics that the
addition of 8 new properties fromthe Brocato estate on the
mar ket in 1993 woul d have increased the narket by at |east 30
percent (4 new properties/14 properties in northern San Franci sco
mar ket) and coul d have increased the market by 44 percent (4 new
properties/9 properties in the Marina District market).

We, however, disagree with M. Talmage’'s conclusions with
regard to how many of the Brocato properties would conpete with

each other and deserve a bl ockage discount. M. Tal mage and Ms.
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Sinons agree that 1359 Bay, the duplex, would not conpete with
the other Brocato properties. M. Sinons also believes that 2360
Chestnut, the 42-unit building, would not conpete wth the other
Brocato properties. W agree with Ms. Sinons. Based on its size
and val ue, we believe 2360 Chestnut would appeal to a different
pool of potential buyers. The other Brocato properties would
nost |ikely be purchased by “Mm and Pop” buyers.® Mbst likely,
t hese buyers would not have the resources to finance such a | arge
purchase as 2360 Chestnut, nor would they be interested in
runni ng such a | arge apartnment conplex. W agree with respondent
that only seven of the Brocato properties— 25 Cervantes, 3637
Fillmre, 2395 Francisco, 15 Al hanbra, 2000 Beach, 101 Capra, and
3737 Fillmore—would conpete with each other and are entitled to
a bl ockage di scount.

Based on the nunber of properties in the same market in
1993, the San Franci sco econony at that tine, and the limted
pool of investors, we believe that the introduction of seven new
properties, 3.5 properties each 6 nonths, warrants an 11-percent

bl ockage di scount.

3 “Mom and Pop” buyers are described by both experts as
i ndi vi dual s purchasing a rental property wth the intention of
living on the prem ses and managi ng the property.



- 20 -

B. Fractional |Interest Di scount

1. M. Tal mage’'s Report

M. Tal mage applied a 20-percent fractional interest
di scount to the fractional interest properties.* M. Tal nage
exam ned ei ght conparable sales of fractional interests and the
fractional interest discounts applied in each sale. In three of
t he conparabl e sal es (conparables 2, 4, 6), no fractiona
i nterest discount was applied because the buyer was acquiring a
controlling interest with the purchase of the fractiona
interest.® Conparables 1, 5, 7, and 8 consisted of fractional
interests ranging fromapproximately 1 to 20 percent with
di scounts ranging from6 to 50 percent. M. Tal nage adj usted
conparables 1, 5, and 8 downward and conparable 7 upward to

arrive at a 20-percent fractional interest discount. In making

4 M. Talmage alternatively suggested that a 25-percent
fractional interest discount would be appropriate due to
potential conflicts anong the beneficiaries of decedent’s trust
whi ch m ght burden the incone-producing capabilities of the
properties. The only potential conflict shown by the record was
Thomas Brocato’s (son of decedent) contenplation of forcing the
sale of the fractional interest properties. Because we
determ ned the fractional interest discount based on a
hypot heti cal sale of the decedent’s interest, Thomas Brocato’s
threat of a forced sale has no inpact on the fractional interest
di scount. W find no additional discount is warranted based on
potential famly conflicts.

5 Conparable 3 also yielded no fractional interest
di scount; however, the buyer in that conparable was not acquiring
control of the property. M. Talmage accounts for the lack of a
di scount by pointing to an acconmmodati ng seller and excepti onal
ci rcunst ances surroundi ng the sale.
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t hese adjustnments, M. Tal nage exam ned the size of the
conparabl e interests, lack of a market for the interests, special
ci rcunst ances surrounding their sale, and whether there was a
forced sale.

2. Ms. Sinons’ Report

Ms. Sinons based her fractional interest discount on the
costs to partition the properties. M. Sinons recognized that
there are three methods to partition property in California: (1)
Physical division; (2) sale of property and division of proceeds;
and (3) partition by appraisal. See Cal. Cv. Proc. Code secs.
873.210, 873.510, 873.910 (West 1980). Ms. Sinons determ ned
1359 Bay coul d be physically divided in 6 nonths at a cost of
$20,000. Ms. Sinons determined the fair market val ue of the
interest, deducted the partition costs, and accounted for the
del ay associated with the physical division of the property using
a di scounted cash-fl ow anal ysis assum ng a 6. 5-percent di scount
rate.

Ms. Sinons determ ned 101 Capra and 3737 Fillnore would
require a partition sale and division of the proceeds. M.
Sinons determ ned that the partition sales would be relatively
si npl e, cost $20,000 each, and woul d take approximately 6 nonths
to conplete. M. Sinons assuned these properties would be |isted
in the ninth nonth and sold in the twelfth nonth under her

bl ockage di scount nodel and applied the bl ockage di scount nobde
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di scount rate of 12.5 percent to the partition proceeds |ess the
partition costs of these properties.®

3. Concl usi on

The parties’ argunents center upon the correct nmethod for
determining a fractional interest discount. Courts have often
| ooked at costs to partition in determ ning an appropriate
fractional interest discount. Courts, however, consider other
factors, such as the historical difficulty in selling these

interests and | ack of control. See Estate of Pillsbury v.

Conmi ssioner, T.C. Menp. 1992-425.

Gven the limted scope of Ms. Sinons’ analysis, we find M.
Tal mage’s report to be nore persuasive in determning the
fractional interest discount. W conclude that a 20-percent
fractional interest discount is appropriate.

To the extent not herein discussed, we have considered the
parties’ other argunents and found themto be neritless.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

6 It is unclear why Ms. Sinpons chose to use the 12.5-
percent discount rate utilized in her bl ockage di scount nodel as
opposed to the 6.5-percent discount rate used for 101 Capra.



