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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
WHALEN, Judge: Respondent determ ned a deficiency
of $760,515 in the Federal estate tax of the estate of
Ms. Etta H Winberg, herein referred to as the decedent.
After concessions by the parties, the sole issue for

decision is the fair market value of a limted partnership
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i nterest over which the decedent had a general power of
appoi ntment on the date of her death.

Throughout this opinion, all section references are to
the Internal Revenue Code as in effect on the date of
decedent's death, and all Rule references are to the Tax

Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are found
accordingly. The stipulation and the acconpanying exhibits
are incorporated herein.

The decedent died on Decenber 15, 1992. She was a
resi dent of Phil adel phia, Pennsylvania, at that tinme. She
was also a widow. Her husband, M. Bernard Wi nberg, had
died in 1964. She was survived by two children from her
marriage to M. Weinberg, M. Paul S. Winberg and
Ms. Loui se W Brown.

On the date of her death, the decedent possessed a
general power of appointnent over the principal of a so-
called marital deduction trust that had been created under
the last will and testanent of her |ate husband (referred
to herein as Trust A). Trust A held a 25.235-percent
interest in alimted partnership, the H Il House Limted

Partnership (H Il House).
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H Il House owned and operated an apartnent conpl ex
that consisted of an 11-story building containing 188
apartnment units, an office suite, a two-level underground
par ki ng garage, and a swi mm ng pool. The apartnent conpl ex
had been constructed in 1964. At the tine of the
decedent's death, only three of the apartnment units in the
conpl ex were vacant. As of Decenber 31, 1992, there was
one nortgage on the property in the principal anmunt of
$448,544. The nortgage was payable in nonthly installnents
of $18,406, including principal and interest at the annual
rate of 6.25 percent. The final nortgage paynent was due
on April 1, 1993. The parties agree that on the date of
the decedent’s death the fair market value of the apartnent
conpl ex was $10, 050, 000.

Hi |l House is governed by the H Il House Limted
Partnershi p Agreement of May 1, 1980. Article IV of the
agreenent governs distributions to the partners. Paragraph
4.1 of the agreement gives the general partner sole
di scretion to determ ne when distributions are nade. It
further provides: “Such distributions shall be nade pro
rata to the Partners in accordance with their respective
Percentage Interests.” Article VII of the agreenent
governs the transferability of partnership interests, and

paragraph 7.3 thereof gives all partners a right of first



refusal under which a partner who wi shes to transfer his,
her, or its interest in HIl House to a third party nust
first offer to sell the interest to the other partners on
the sane terns and conditions offered by the third party.
Paragraph 7.4 of the agreenent gives the general partner
absol ute discretion to consent to or deny the substitution
of alimted partner, unless the purchaser is already a
part ner.

The Limted Partnership Agreenent sets forth the

followwng |ist of partners and the percentage interest of

each:
General Partner Per cent age | nt er est
Paul S. Wi nberg 1. 000
Limted Partners
Trust A 25. 235
Paul Trust 14. 982
Etta H \Weinberg, copartner 14. 395
in ME L Realty Co.
Anne K. Gross, copartner 8. 648
of ME L. Realty Co.
Barbara G Reines, copartner 8. 648
in ME L Realty Co.
Paul Trust, copartner 14. 395
in ME L Realty Co.
Anne K. Gross 9. 390
Max and Esther S. Oppenheim 3. 307

As shown above, the decedent’s son, M. Paul S.

Wei nberg, was the sole general partner of H |l House and



held a 1-percent interest in the partnership in that
capacity. He was also the sole beneficiary of the Paul S.
Wei nberg Testanmentary Trust that had been created under his
father’s last will and testanment (referred to above and
herein as the Paul Trust). The Paul Trust had a limted
partnership interest of 14.982 percent in H Il House and

an additional interest of 14.395 percent in H |l House as

a copartner of ME. L. Realty Co.

On Novenber 2, 1984, the decedent created an inter
vivos trust, and on February 17, 1989, she substantially
anmended it. The amended trust directed that upon the
decedent’ s death the trustees were to distribute all the
decedent’s interests in Hll House to a trust that she had
created earlier for the benefit of her son, M. Paul S
Wei nberg, and his issue (the Paul Famly Trust). This
distribution was to include the 25.235-percent interest in
Hi |l House held in Trust A over which the decedent
possessed a general power of appointnment. The decedent’s
w |l states that the decedent exercised her power of
appoi ntment over the subject Iimted partnership interest
as provided in the anended trust. Her wll states as
fol |l ows:

| exercise in full the power of appointnent
given to nme under Article Ill of the Last WII
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and Testanment of ny | ate husband, BERNARD

VEEI NBERG, and direct that all assets governed
thereby be distributed to ny Trustees under ny
Trust executed Novenber 2, 1984, as anended,

wher eunder | am now Trustee. In the event that
such Trust, for any reason, is not in existence
at the tinme of ny death, | exercise ny power of

appoi ntnent in favor of ny Executors.

The financial statenments of H Il House for the years

1990 through 1992 report the foll ow ng:

1990 1991 1992
Rental incone $1, 928, 127 $2, 003, 912 $2, 057, 151
Total incone 1, 996, 306 2,082, 707 2,137, 058
Net 1 ncome 754, 465 893, 678 843, 275
Cash 722,128 836, 450 801, 078
Mort gage payabl e 810, 211 635, 012 48, 544
D stributions 650, 000 600, 000 800, 000

On the estate tax return filed on behalf of the
decedent’ s estate, the executors of the estate reported
$1, 075,000 as the value of the 25.235-percent interest in
Hi Il House over which the decedent held a general power of
appoi ntnent. The estate now clains that the fair market
value is $971,838. 1In the notice of deficiency, respondent
determ ned that the fair nmarket val ue of the subject
interest in H Il House was $2,422,500. Respondent now

clains that the fair market value is $1, 770, 103.



OPI NI ON

Section 2031(a) provides that the value of the gross
estate of a decedent is determ ned by including the val ue
at the time of the decedent's death of all property, real
or personal, tangible or intangible, wherever situated.
Section 2041 provides generally that a decedent's gross
estate shall include the value of all property over which
t he decedent has a general power of appointnent at the tinme
of his or her death. See sec. 2041(a)(2).

As nmentioned above, at the tinme of her death, the
decedent possessed a general power of appointnent over a
25.235-percent limted partnership interest in H |l House.
In this opinion, we sonetines refer to this interest as the
subject limted partnership interest. Thus, the decedent’s
gross estate includes the value of this interest. The sole
issue for decision in this case is the fair market val ue of
the subject Iimted partnership interest.

Fair market value is defined for Federal estate and
gift tax purposes as the price at which the property woul d
change hands between a willing buyer and a willing seller,
nei t her bei ng under any conpul sion to buy or to sell and
bot h havi ng reasonabl e know edge of all the relevant facts.

See sec. 20.2031-1(b), Estate Tax Regs.; United States V.
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Cartwight, 411 U S. 546, 551 (1973); Estate of Andrews

v. Conmm ssioner, 79 T.C 938, 940 (1982). This is an

obj ective test based upon hypothetical buyers and sellers
in the marketplace and is not based upon a particul ar buyer

or seller. See Estate of Bright v. United States, 658 F.2d

999, 1005-1006 (5th Cr. 1981); Estate of Andrews v.

Conmi ssi oner, supra at 956.

The value of an item of property as of the date of a

person's death is a question of fact. See Hammv. Conm s-

sioner, 325 F.2d 934, 938 (8th Gr. 1963), affg. T.C. Meno.

1961-347; Estate of Newhouse v. Conm ssioner, 94 T.C 193,

217 (1990). The taxpayer bears the burden of proving that
respondent’'s determ nation of fair market val ue of property
is incorrect. See Rule 142(a). The Court as the trier of
fact must weight all relevant evidence and draw appropriate

inferences. See, e.g., Estate of Hall v. Conm ssioner, 92

T.C. 312, 335 (1989).
The determnation of fair market value is an

i nherently inprecise process. See Estate of Glford v.

Commi ssioner, 88 T.C. 38, 50 (1987); Buffalo Tool & D e

Manuf acturing Co. v. Conm ssioner, 74 T.C. 441, 452 (1980).

On nunerous occasions, this Court has stressed the

appropri ateness of settling valuation issues. See Estate



of Andrews, supra at 956; Buffalo Tool & Die Munufacturing

Co. v. Conmi ssioner, supra at 452; Messing v. Conm ssioner,

48 T.C. 502, 512 (1967); Furman v. Conmm ssioner, T.C Meno.

1998- 157.

In this case, the parties agree that in valuing the
subject limted partnership interest a mnority discount
and a lack of marketability discount nust be applied. The
mnority discount accounts for a decedent’s |ack of control

over the property. See Ward v. Comm ssioner, 87 T.C 78,

106 (1986); Harwood v. Comm ssioner, 82 T.C 239, 267

(1984), affd. wi thout published opinion 786 F.2d 1174 (9th

Cr. 1986); Estate of Andrews v. Conm ssioner, supra at

953. The lack of marketability di scount accounts for the
fact that there is no ready market for a decedent’s

interest in the property. See Estate of Andrews v.

Comm ssi oner, supra at 953. Wiile the parties agree that

both di scounts are appropriate, they disagree about the
anount of each discount, and, thus, they di sagree about
the value of the subject Iimted partnership’ s interest.

To establish the value of the subject limted
partnership interest, the parties rely upon the testinony
and report of their respective expert w tnesses. The Court

eval uates an expert opinion in light of the denonstrated
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qualifications of the expert and all other evidence of

val ue. See Estate of Newhouse v. Commi Ssioner, supra at

217; Parker v. Comm ssioner, 86 T.C 547, 561 (1986). The

Court is not bound by the opinion of any expert w tness.

See Estate of Newhouse v. Conmm ssioner, supra at 217;

Estate of Hall v. Conm ssioner, supra at 338; Parker v.

Conm ssioner, 86 T.C. at 561. The Court may adopt an

expert's entire opinion or selectively choose to adopt
sone portion of the expert's opinion. See Parker v.

Conm ssi oner, supra at 562. Because val uation necessarily

results in an approxi mation, the value at which the Court
arrives need not be one as to which there is specific
testinony if it is within the range of values that my
properly be arrived at fromconsideration of all the

evidence. See Silverman v. Conmi ssioner, 538 F.2d 927, 933

(2d Gr. 1976), affg. T.C. Meno. 1974-285.

Petitioners' Expert

Petitioners rely on the expert report of M. Robert
M Siw cki of Howard, Lawson & Co. M. Siwicki is an
accredited senior appraiser with the Anmerican Society of
Apprai sers and holds a nmaster's degree in finance fromthe

VWhart on School .
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M. Siw cki valued the subject limted partnership
interest using both the capitalization of income approach
and the net asset val ue approach. Under the capitalization
of income approach, it is necessary to identify the incone
streamto be capitalized. The incone streamis then
capitalized using a rate of return realized by hypotheti cal
i nvestors on conparable investnents. Under the net asset
val ue approach, it is necessary to determ ne the net asset
value of the asset. |If necessary, that value is then
di scounted to reflect the mnority ownership of the
i nterest.

M. Siwicki started his valuation in this case by
reviewi ng the data on 85 publicly registered real estate
partnerships conpiled in the May/June 1992 edition of "The
Per spective", a binonthly publication of Partnership
Profiles, Inc., which provides market data for publicly
registered limted partnership interests. M. Siw ck
focused on limted partnerships that invested in
residential property, had little or no debt, and nade cash
distributions to the limted partners. He identified seven
publicly registered real estate partnerships that he

bel i eved were conparable to H Il House. They are listed
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below wth their yield and di scount to net asset val ue

(NAV) :

Type of Di scount
Par t nershi p | nvest nment Yield to NAV
American | nsured Mortgage 86 M 10. 6% 35%
American | nsured Mortgage 88 M 9. 1% 30%
Hut t on/ ConAm Realty Investors 4 E 8. 9% NAS
| DS/ Bal cor | ncome Properties E 11. 1% 51%
Krupp I nsured Plus M 10. 9% 29%
Krupp I nsured Plus 11 M 10. 1% 13%
Shearson Lehman Sr. | ncome Fund E 11. 5% NA3

% Not avail abl e.

Four of the above partnerships, those with an “M in the
colum entitled Type of Investnent, did not own real
properties but invested in portfolios of federally insured
nortgages. M. Siw cki believed that they were “less risky
than their equity-based counterparts” and “woul d be
expected to have | ower discounts to NAV conpared to equity-
based real estate partnerships.” He selected the IDS
Bal cor Incone Properties, a partnership that owned only two
apartnment buildings, as the limted partnership that was
nost conparable to Hi |l House that owned a single property.
The data for IDS Bal cor reported a yield of approximtely
11 percent and a net asset value discount of 51 percent.

In identifying an appropriate income stream
M. Siw cki noted that there was a "di sconnect between the
performance of the [Hi |l House] partnership and the anount

of distributions being nade". For that reason, he chose as
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the incone streama 3-year average of the cash

di stributions nmade during the years 1990 t hrough 1992,
$683,333 (i.e., total distributions during 3-year period,
$2, 050, 000, divided by 3). |In calculating the average
distributions, M. Siw cki did not adjust the average to
take into account the final nortgage paynent due on

April 1, 1993.

A 25. 235-percent share of the 3-year average of cash
distributions (i.e., the share attributable to the subject
limted partnership interest) is $172,439 (i.e., $683,333
x 25.235 percent). M. Siwicki capitalized that anount,
$172, 439, by 11 percent, the approxinmate yield of an
interest in IDS Balcor, to arrive at $1,567,627 as the
val ue of the subject limted partnership interest.

As nentioned above, the parties agree, for purposes
of this case, that the fair market value of the H Il House
apartnent conplex on the date of death was $10, 050, 000.

On the basis of the financial statements of H Il House

for 1992 and the fair market value of the property as
stipulated by the parties, M. Siw cki determ ned that the
net asset value of H Il House on the date of the decedent’s
death was $10, 332, 769. Thus, the subject 25.235-percent

interest in the net asset value of H Il House was
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$2,607,474. By applying the discount of 51 percent
identified in the case of IDS Balcor, M. Siwcki conputed
$1, 277,662 as the value of the subject linmted partnership
i nterest using the net asset val ue approach (i.e.,

$2, 607, 474 x . 49).

M. Siw cki conbined the val ues he conputed under the
two approaches by weighting the capitalization approach by
75 percent and the net asset val ue approach by 25 percent.
M. Siwcki felt a 3-to-1 ratio adequately enphasi zed the
fact that the capitalization approach was the nore
i nportant approach for this partnership interest. This
resulted in a value of the subject Iimted partnership
interest of $1, 495, 136.

M. Siw cki then applied a 35-percent discount to the
above value to account for the lack of marketability of the
subject limted partnership interest. He reviewed various
mar ket studies on illiquid securities to arrive at the
anmount of this discount. |In particular, he relied on a
study by the Securities and Exchange Comm ssion (SEC) that
conpared sal es between 1966 and 1969 of the restricted
stock of conpanies that also had freely tradable, publicly

traded counterparts.
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After analyzing the various market studies on illiquid
securities, M. Siw cki concluded that the | ack of
mar ketabi ity di scount for the subject limted partnership
i nterest was nost conparable to the portion of the SEC
study that reported a 30-percent discount for restricted
securities of nonreporting over-the-counter issuers.
However, M. Siw cki believed the subject limted
partnership interest warranted a greater discount due to
two differences. First, he found that there was no
prospect of a public market ever developing for this
interest. Second, he found that the restrictions on the
sale of this interest were perpetual, as opposed to the
restrictions in the studies which |asted for only 1 to 3
years. Thus, M. Siw cki concluded a 35-percent discount
represented the | ack of marketability of the interest.
After applying this discount, M. Siw cki concluded that
the fair market value of the subject |limted partnership
interest on the date of death was $971, 838.

M. Siwicki's analysis is sunmarized as foll ows:



Petitioner's Expert
Distributions during 1990
Distributions during 1991

Distributions during 1992

Total distributions

Average annual distributions

Percentage interest

Share of average annual distributions

Percentage yield of IDS Balcor Income Properties

Value of Hill House before marketability discount

W eight of capitalization approach

Less: Marketability discount of 35%

Fair Market Value of the subject limited partnership interest

16 -

Capitalization
Approach

$650,000.00
600,000.00
800,000.00

2,050,000.00

683,333.33
0.25235

172,439.17

0.11

1,567,628.82

0.75

1,175,721.61

Value of apartment complex
Other assets

Total liabilities

Net Asset Value of Hill House

Percentage interest

Share of Net Asset Value

Less: Discount of 51%

Value of Hill House before marketability discount

W eight of Net asset value approach

Net Asset Value
Approach

$10,050,000.00
840,075.00
557,306.00

10,332,769.00

0.25235

2,607,474.26
1,329,811.87

1,277,662.39

0.25

319,415.60

$1,495,137.21
523,298.02
971,839.19
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The val ues conputed by M. Siwicki are slightly different

fromthe above val ues because of rounding.

Respondent's Expert

Respondent relies on the testinony and expert report
of Dr. Samuel J. Kursh who is certified as a business
apprai ser by the Institute of Business Appraisers, Inc.,
and holds a doctorate in business adm nistration from
George Washi ngton Uni versity.

Dr. Kursh valued the subject limted partnership
interest using only the capitalization of inconme approach.
According to Dr. Kursh, the net asset value approach is
i nappropriate for valuing the subject interest in H Il
House because the partnership's underlying asset was
i ncome- produci ng real estate. Respondent argues that the
net asset value is irrelevant because a hypothetical buyer
could not control the sale of the underlying property or
the liquidation of the partnership.

Dr. Kursh began his valuation by conputing a di scount
rate. To do this, he selected conparables fromthe limted
partnerships referenced in the May/June 1993 edition of
"The Perspective". This is the sane publication used by

petitioner’s expert but a later edition. Dr. Kursh
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sel ected partnerships that owned real estate (residential
and/ or commercial), had | ow debt or |everage, had cash
flows greater than their distributions and capital
expenditures, and had assets that were val ued by

i ndependent appraisers. Dr. Kursh's criteria produced 16
conparables. According to his report, investors in these
16 conparables “antici pated annual returns from cash

di stributions ranging from9.31 percent to 11.58 percent.”
Dr. Kursh selected the m dpoint of those yields, 10.45
percent, as the rate of return an investor would require
for a mnority interest investnent in a limted partnership
with the characteristics of the conparables.

Dr. Kursh then nade three adjustnents to the average
yield of the conparables to take into account the
particul ar characteristics of H Il House. First, Dr. Kursh
added 50 basis points to account for the fact that H |
House owned only one piece of property and thus | acked
diversity, while the conparables owned nmultiple pieces of
property. Second, Dr. Kursh subtracted 100 basis points to
account for the fact that the general partner of H Il House
was also a limted partner. According to Dr. Kursh, this

comonal ity of interest would tend to ensure cash
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distributions to the limted partners. Again, this
characteristic was not present in the conparables. Lastly,
Dr. Kursh subtracted 25 basis points to account for the
fact that the data for the conparables m ght include
di stressed sales. Dr. Kursh based this adjustnent on the
followng editor's note in "The Perspective":
Limted partnership investnents are

generally illiquid, long terminvestnents.

Sellers of such investnents are often con-

sidered distressed for various reasons and find

it necessary to accept discounted sales prices.

As a result, the above price information may

not reflect the intrinsic value of alimted

partnership interest.
After making the above adjustnents to the average yield,
Dr. Kursh concluded that a potential purchaser would
require an investnent in Hll House to yield a rate of
return of 9.7 percent (i.e., 10.45 + .50 - 1.00 - .25).

For an incone stream Dr. Kursh used the cash
di stributions nade by H Il House in 1992, $800,000. A
25. 235-percent share of the 1992 cash distributions is
approxi mately $202,000. Because the only liability on the
property was the nortgage that was due to be fully paid on

April 1, 1993, Dr. Kursh believed that the partnership

woul d realize a substantial increase in incone after that
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date. Dr. Kursh reasoned that the aggregate distributions

made during 1992 were at the mninmum | evel of distributions
that a potential buyer would anticipate. Applying the

di scount rate of 9.7 percent to the decedent's 1992

di stributions of $202,000, Dr. Kursh conputed the val ue of

the decedent’s interest in Hill House of $2,082,474 (i.e.,

$202, 000 + 9.7 percent).

Dr. Kursh then applied a marketability discount. In
order to determne the anmobunt of this discount, he used the
Quantitative Marketability D scount Mddel (QVDM that is
described in a book witten by M. Z. Christopher Mercer
entitled Quantifying Marketability Discounts (1997). The
QWM i s an econom ¢ nodel that attenpts to relate the
present value of the future returns of an investnent in the
formof distributions and capital appreciation to the
anount an investor is wlling to pay for the investnent.
The QVDM i ncorporates various factors, including: The
expected distribution yield (i.e., the expected annual
return through distributions), the expected growth rate of
value (i.e., the expected growh in the underlying asset
value), the required holding period return (i.e., the rate

of return on simlar investnents), and the assuned hol di ng
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period. The QVDM consists of various sunmary tables in
which inplied marketability discounts are enunerated for
each set of the above four factors.

As to this case, Dr. Kursh assuned the expected growh
rate of value to be between 3 and 4 percent. Dr. Kursh
based this determ nation on the historical inflation rate.
He assunmed the expected distribution yield to be 10
percent, based on the yields for conparable real estate
investnments. He assuned a required holding period return
of 16.4 percent. This percentage was cal cul ated using the
rates of return on publicly traded securities as nodified
by specific characteristics of the particular investnent.
And lastly, Dr. Kursh assunmed a holding period of 10 to
15 years. Fromthe QDM tables, Dr. Kursh's assunptions
produced a marketability di scount of 15 percent.

After applying the 15-percent marketability discount,
Dr. Kursh concluded that the fair market val ue of the
subject limted partnership interest on the date of death
is $1,770,103. Dr. Kursh's analysis is sunmarized as

foll ows:



Respondent ' s Expert Capitalization Approach
Di stributions during 1992 $800, 000. 00
Per cent age i nt er est 0. 25235
Share of distributions during 1992 201, 880. 00
Rounded 202, 000. 00
Average yield of 16 conparabl es 10. 45%
Plus: Adjustnment for lack of diversity 0. 50%
Less: Adjustnment for comonality -1.00%
Less: Adjustnent for distressed sales -0.25%
Per cent age yield 9.70
Val ue of H Il House before 2,082, 474. 23
mar ket abi lity di scount
Less: Marketability discount of 15% 312,371.13
Fair market val ue of the subject 1,770, 103. 10

limted partnership interest

Anal ysi s and Concl usi ons

As described above, both experts determned the fair
mar ket val ue of the subject limted partnership interest
and then cal cul ated and applied an appropriate discount to
account for the dimnished marketability of the interest.
Strictly speaking, neither expert conputed a mnority
di scount. They both conputed the fair market val ue of the
subject limted partnership interest as a mnority
interest. Nevertheless, it is useful to conpare the
mnority discounts that are inplied in the experts’
conputations. It is also helpful to conpare the conbi ned
di scounts inplied in their conmputations. The follow ng

schedul e shows the values of the subject limted
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partnership interest and the marketability discounts
determ ned by the experts and the mnority discounts and
t he conbi ned di scounts inplied by the experts’

conput at i ons:

Petitioner’'s Expert

Respondent’ s Expert

Net asset value of Hill House $10, 332, 769. 00 $10, 332, 769. 00
25. 235- percent share 2,607,474. 26 2,607,474. 26
M nority discount percentage 42. 6596 20.1344
FM/ of the subject interest 1, 495, 136. 00 2,082,474.00
bef ore marketability di scount

Mar ket abi l ity di scount percentage 35.00

FM/ of the subject interest 971, 838. 00 1,770, 103. 00
Conbi ned di scount percentage 62. 7287 32.1143

As shown above, the conputations of petitioner’s expert
inply a conbi ned di scount of 62.7287 percent and the
conput ati ons of respondent’s expert inply a conbi ned
di scount of 32.1143 percent. W do not fully agree with
ei ther expert. Set out belowis our view of sone of the
poi nts about which the parties’ experts disagree and our
conclusion regarding the fair market value of the subject
[imted partnership interest.

First, we agree with petitioner’s expert that it is

appropriate to consider the fair market val ue of the
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subject limted partnership interest as conputed under both
the net asset value and the capitalization approaches. W
al so agree wth petitioner that a weighted average of 75
percent for the capitalization approach and 25 percent for
the net asset val ue approach adequately reflects the
attributes of this partnership.

In Estate of Andrews v. Conm ssioner, 79 T.C. 938

(1982), we considered the value of the decedent’s stock in
four closely held corporations, each of which was engaged
principally in the ownership, operation, and managenent

of commercial real estate properties. |In valuing the
decedent’ s 20-percent stock interest in each of the
corporations, the parties differed over the weight to be
given to earnings and to the net asset value of the
corporations. The taxpayer argued that the corporations
shoul d be characterized as operating conpani es and greater
wei ght shoul d be placed on earnings and divi dend- payi ng
capacity than on net asset values. See id. at 944. The
Comm ssi oner argued, contrary to the Governnent’s position
in this case, that the corporations were in the nature of

i nvest ment conpani es and woul d be val ued by a hypotheti cal

i nvestor based upon a buyer’s right to share in the val ue



- 25 -

of the corporation’s underlying net assets. See id. at
943. For that reason, the Conm ssioner argued that the
corporations should not be val ued using earnings and
di vi dend- payi ng capacity. See id. In resolving that
di spute, we stated as foll ows:

[ Rl egardl ess of whether the corporation is seen

as primarily an operating conpany, as opposed to

an i nvestnent conpany, courts should not restrict

consideration to only one approach to val uati on,

such as capitalization of earnings or net asset

values. * * * Certainly the degree to which the

corporation is actively engaged in producing

income rather than nmerely hol ding property for

i nvest ment shoul d i nfluence the weight to be

given to the values arrived at under the

di fferent approaches but it should not dictate

the use of one approach to the exclusion of al

others. [ld. at 945; citations omtted.]

In this case we do not agree with respondent that the
net asset val ue approach is irrelevant on the ground that a
hypot heti cal buyer of the subject limted partnership
i nterest would have no control over when the underlying
property was sold or when the partnership was |iquidated.
The net asset value should still be considered because the
value of the underlying real estate will retain nost of its

i nherent value even if the corporation is not efficient in

securing a streamof rental incone. See id. at 944. Thus,
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wei ght nmust be given to the net asset value of the
partnership’s underlying assets even though a hypotheti cal
buyer of the subject limted partnership interest would
have no ability to directly realize the value by forcing
liquidation. See id. at 945.

Second, we agree with petitioner’s expert that for
pur poses of conputing the fair market val ue of the subject
l[imted partnership interest under the capitalization of
i ncone approach, it is appropriate to use the average of
the distributions made during the years 1990 through 1992,
rather than the anmount of the 1992 distribution. As
ment i oned above, paragraph 4.1 of the partnership agreenent
grants the general partner sole discretion to determ ne
when distributions are made. Wiile there is no guaranty
that past distributions will reflect the distributions to
be made in the future, we believe that an average of the
distributions over 3 years better reflects the cash
distributions that an investor could reasonably anticipate
in the future, than the distributions made during 1992 of
$800, 000, an ampunt that exceeds the 3-year average by
$116,667. W do not agree with respondent’s position that

an i nvestor woul d consider the 1992 distributi ons of
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$800, 000 to be the mnimum future distributions because the
final nortgage paynent was to be made in April 1993.

Third, we agree with respondent’s expert’s use of 16
conpar abl es. Respondent's expert selected 16 conparabl es
and found the m dpoint of the returns of those conparables,
10. 45 percent. He made three adjustnents and arrived at
9.7 percent as the return that an investor would require
fromH Il House. On the other hand, petitioner’s expert
in effect based the yield used in his conputation on a
single conparable. W believe that the use of a single
conpar abl e can be problematic, and we prefer the approach
of respondent’s expert in using a nunber of conparabl es.

Cf. Estate of Hall v. Conm ssioner, 92 T.C 312, 339-340

(1989).

As not ed above, respondent’s expert did not use the
net asset val ue approach. Nevertheless, using the 16
conpar abl es that respondent’s expert selected, it appears
that an investor would discount the net asset value of Hil
House by 53.4 percent to arrive at the fair market val ue of
the subject limted partnership interest under the net

asset val ue approach. W conputed this discount using a
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method simlar to the method used by Dr. Kursh in conputing
the rate of return of 10.45 percent used in his anal ysis.

Finally, we do not agree with the marketability
di scount conputed by either expert. W disagree with the
di scount conputed by Dr. Kursh on the basis of the QVDM
nodel because slight variations in the assunptions used in
t he nodel produce dramatic differences in the results. For
exanple, if the holding period for the investnent were
extended from 10 to 15 years, the period assuned by
Dr. Kursh, to 15 to 20 years, and the required hol ding
period return were increased to 20 percent fromthe return
assuned by Dr. Kursh of between 16 to 18 percent, the QVDM
tabl e produces a 30-percent discount, tw ce the anmount of
t he di scount produced using Dr. Kursh's assunptions.
Because the assunptions are not based on hard data and a
range of data may be reasonable, we did not find the QVDM
hel pful in this case.

Simlarly, we disagree with M. Siw cki's conputation
of a marketability discount. M. Siwi cki arrived at an
initial marketability discount, 30 percent, based upon
his review of an SEC study of unregi stered shares of

nonreporting over-the-counter conpanies. He increased the



- 29 -

di scount by 5 percent to reflect the perpetual restrictions
on this interest and the slimprospect of the interest ever
being publicly traded. W believe that M. Siwicki failed
adequately to take into account certain characteristics of
the subject limted partnership interest that suggest a
decrease in the marketability discount. These factors
i ncl ude consi stent dividends, the nature of the underlying
assets, and a | ow degree of financial |everage.

Based on all the evidence of record, we find that a
mar ketabi ity di scount of 20 percent should be applied to

the subject Iimted partnership interest.

Val uation

Based upon the entire record of this case, we find the
date-of -death fair market value of the subject |limted
partnership interest is $1, 309, 650.64. CQur analysis is

summari zed in the follow ng schedul e:



Court's Analysis
Distributions during 1990

Distributions during 1991

Distributions during 1992

Total distributions

Average annual distributions

Percentage interest

Share of average annual distributions

Average yield of 16 comparables 10.45%
Plus: Adjustment for lack of diversity 0.50%
Less: Adjustment for commonality -1.00%
Less: Adjustment for distressed sales -.025%

Percentage yield

Value of Hill House before marketability discount

W eight of capitalization approach

Fair market value of the subject limited partnership interest
Less: Marketability discount of 20%

Fair market value of the subject limited partnership interest

30 -

Capitalization
$650,000.00

600,000.00

800,000.00

2,050,000.00

683,333.33
0.25235

172,439.17

9.70%
1,777,723.40

0.75%

1,333,292.55

Value of apartment complex
Other assets

Total liabilities

Net Asset Value of Hill House

Percentage interest

Share of Net Asset Value

Less: Discount of 53.4% approach
Value of Hill House before marketability discount

W eight of net asset value approach

Net Asset Value
$10,050,000.00
840,075.00

557,306.00

10,332,769.00

0.25235

2,607,474.26

1,392,391.25

1,215,083.01
0.25
303,770.75

$1,637,063.30
327,412.66
1,309,650.64
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Based upon the foregoing, and concessi ons,

Deci sion will be entered

under Rul e 155.




