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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned a deficiency of
$132,415 in Federal estate tax (estate tax) with respect to the
estate (estate) of Tinothy J. Tehan (decedent).

The issues remaining for decision are:

(1) |Is certain property includible in decedent’s gross
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estate under section 2036(a)(1)?! W hold that it is.

(2) |Is the estate entitled to deduct under section 2053
cl ai mred personal representative’s conmm ssions in excess of the
anount all owed by respondent? W hold that it is to the extent
stated herein.

FI NDI NGS OF FACT

Most of the facts have been stipulated and are so found.

At the tinme the petition was filed, Tinmothy R Tehan (M.
Tehan), the son of decedent and the personal representative of
the estate, resided in Bethesda, Maryl and.

Decedent had eight children, including M. Tehan. Dece-
dent’s other children are: Ann M Sanner, Patrick G Tehan
Eileen T. Tehan, Daniel J. Tehan, Erin M Boccia, Maureen R
Tehan, and WIlliam T. Tehan.

On March 28, 1990, decedent purchased condon ni um unit
nunmber 610N (decedent’s residence) at 8101 Connecticut Avenue,
Chevy Chase, Montgonery County, Maryland. The purchase price of
t hat condom ni um was $240, 000.

On January 25, 1992, decedent, while residing in decedent’s
resi dence, executed a declaration of trust under which he placed

$100 and certain life insurance policies into an irrevocabl e

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect on the date of decedent’s
death. Al Rule references are to the Tax Court Rul es of Prac-
tice and Procedure.
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trust known as the "Tinothy J. Tehan Irrevocable Trust".

On Novenber 5, 1997, in anticipation of the three deeds
di scussed bel ow t hat decedent executed with respect to decedent’s
resi dence, decedent and decedent’s children executed an agreenent
(Novenber 5, 1997 agreenent) concerning that residence, which was
the only agreenent with respect to decedent’s use and occupancy
of decedent’s residence into which decedent and decedent’s
children entered. The Novenber 5, 1997 agreenent provided in
pertinent part:

TH' 'S AGREEMENT, made this __ day of :
1997, 12 by and between TIMOTHY J. TEHAN and TI MOTHY R
TEHAN, ANN M SANNER, PATRI CK G TEHAN, EI LEEN T.
TEHAN, DANIEL J. TEHAN, ERIN M BOCCI A, MAUREEN R

TEHAN and WLLIAM T. TEHAN (collectively the “Omers”).

* * * * * * *

NOW THEREFORE, in consideration of the nutua
prom ses, covenants and agreenents herein contained,
the parties agree as foll ows:

1. Cccupancy of Property and Paynent of Ex-
penses. Tinothy J. Tehan shall have the sole and
exclusive right to the use and occupancy of the Prop-
erty for such period of tine as he desires. Wile he
is occupying the Property, Tinothy J. Tehan shall not
pay any rent, but shall be solely responsible for the
paynment of any nortgage secured agai nst the Property,
the nonthly condom ni um assessnent, the annual real
estate taxes and insurance premuns for the Property,
and all costs or expenses in connection with the nain-
tenance and repair of the Property. At such tine as
Tinothy J. Tehan ceases to occupy the Property, such
costs and expenses shall be divided between the owners
of the Property, in accordance with their percentage

2As we found above, decedent and decedent’s children exe-
cuted the agreenent on Nov. 5, 1997.



interest in the Property.

2. Restrictions on Transfer of Interest. Except
as ot herw se provided herein, no owner shall sell,
hypot hecat e, pl edge, assign or otherwise, transfer with
or without consideration any part of his/her interest
in the Property to any other person w thout first
offering his/her interest first to Tinothy J. Tehan,
and secondly, to the other owners, in accordance with
the provisions of this Paragraph 2:

(A) The owner desiring to sell, encunber or
ot herwi se di spose of his/her interest in the Property
(the “Selling Omer”) shall submt a witten offer to
sell his or her interest to Tinothy J. Tehan, setting
forth the price and terns and conditions under which
he/she is willing to sell his/her interest. For a
period of ninety (90) days after receipt of such offer,
Tinothy J. Tehan shall have the right to accept said
offer and to purchase the interest of the Selling
Oaner .

In the event Tinothy J. Tehan does not
accept the offer, then the other owners shall have the
option, in proportion to their ownership interest, to
purchase said interest by notifying the Selling Owmer
within thirty (30) days after the expiration of Tinothy
J. Tehan’s option. |If the owners accept the offer,
they shall, at the sane tine, fix a closing date not
nore than sixty (60) days after the date of acceptance.

The purchase price shall be payable in
cash on the closing date, unless the offer provides
ot herw se.

I f Tinmothy J. Tehan and the owners al
fail to accept the offer, then the Selling Owmer shall
be free, for a period of thirty (30) days thereafter,
to solicit offers fromany bona fide prospective pur-
chasers.

If the Selling Owmer receives a bona
fide offer to purchase his/her interest at a price and
on ternms acceptable to the Selling Ower, he/she shal
send a witten copy of said offer to Tinothy J. Tehan
and the other owners and, for a period of ninety (90)
days after receipt of the offer, Tinothy J. Tehan and
the ot her owners shall have the option to purchase the
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interest of the Selling Owmer at the sanme price and on
the sane terns and conditions as set forth in the offer
of the bona fide prospective purchaser. |[If Tinothy J.
Tehan or the other owners do not exercise the said
option, the Selling Owmer shall be free to sell his/her
interest to the bona fide prospective purchaser pro-
vided: (i) the purchase price and ternms and conditions
of sale shall not be different than set forth in the
bona fide offer previously sent to Tinothy J. Tehan and
the other owners; (ii) if the sale is not consunmated
within thirty (30) days after the option of Tinothy J.
Tehan and the other owners expire, the interest shal
once again be subject to the restrictions herein; and
any transferee of the Selling Owmer’s interest shal
automatically be bound by the ternms of this Agreenent
and shall be required to join in, execute, acknow edge
and deliver a copy of this Agreenent, and he/she shal

t her eupon becone an owner.

3. Sale of Property. At such time as Tinothy J.
Tehan ceases to occupy the Property, the Property shal
be sold and the net proceeds of sale shall be allocated
and distributed anong the Owmers in proportion to their
percentage of ownership interest. [Reproduced liter-

ally.]

On or about Novenber 5, 1997, decedent executed a deed
(first deed), which was recorded. That deed provided in perti-
nent part:

Wtnesseth, that for no consideration, the G antor

[ decedent] does hereby grant and convey unto each of

the Grantees [decedent’s children], in fee sinple and

as tenants in common, an undivided 4.5% interest, in

and to that piece or parcel of inproved |and [dece-

dent’ s residence] * * *.

On or about January 2, 1998, decedent executed a second deed
(second deed), which was recorded. That deed provided in perti-
nent part:

Wtnesseth, that for no consideration, the G antor

[ decedent] does hereby grant and convey unto each of
the Grantees [decedent’s children], in fee sinple and
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as tenants in common, an undivided 4.5% interest, in
and to that piece or parcel of inproved |and [dece-
dent’ s residence] * * *.

* * * * * * *

The Grantor does furthernmore confirmthat, as of
the date of execution of this instrunment, ownership of
the property herei nabove described is vested in the
followng entities, as tenants in common, with their
percentage i nterest opposite each nane:

PERCENTAGE
NANVE | NTEREST
TI MOTHY J. TEHAN 28%
TI MOTHY R TEHAN 9%
ANN M SANNER 9%
PATRI CK G TEHAN 9%
EI LEEN T. TEHAN 9%
DANI EL J. TEHAN 9%
ERIN M BOCCI A 9%
MAUREEN R. TEHAN 9%
WLLIAM T. TEHAN 9%

On or about March 22, 1999, decedent executed a third deed
(third deed).® That deed provided in pertinent part:

Wtnesseth, that for no consideration, the G antor
[ decedent] does hereby grant and convey unto each of
the Grantees [decedent’s children], in fee sinple and
as tenants in common, an undivided 3.5% interest, in
and to that piece or parcel of inproved | and [dece-
dent’ s residence] * * *.

* * * * * * *

The Grantor does furthernmore confirmthat, as of
the date of execution of this instrunment, ownership of
the property herei nabove described is vested in the
followng entities, as tenants in common, with their
percentage i nterest opposite each nane:

3The record does not disclose whether the third deed was
recor ded.



PERCENTAGE

NANVE | NTEREST
TI MOTHY R TEHAN 12. 5%
ANN M  SANNER 12. 5%
PATRI CK G TEHAN 12. 5%
EI LEEN T. TEHAN 12. 5%
DANI EL J. TEHAN 12. 5%
ERIN M BOCCI A 12. 5%
MAUREEN R. TEHAN 12. 5%
WLLIAM T. TEHAN 12. 5%

At all times after decedent and decedent’s children executed
the first deed on Novenber 5, 1997, until decedent died on My
17, 1999, decedent continued to treat decedent’s residence as his
own. Thus, pursuant to the ternms of the Novenber 5, 1997 agree-
ment, until he died decedent continued to (1) use and occupy
decedent’ s residence and (2) pay all of the nonthly expenses with
respect to that residence (nonthly expenses), which total ed about
$900 excluding utility expenses and between $1, 000 and $1, 100
including utility expenses* and whi ch included condom nium fees,®
real property taxes on decedent’s residence, honeowner’s insur-

ance, and expenses of maintaining that residence.® At no tine

‘Decedent’s children woul d not have required decedent to
vacate decedent’s residence if he had failed to pay the nonthly
expenses.

°The record does not disclose the anpbunt(s) of nonthly
condom nium fees with respect to decedent’s residence that
decedent paid during the period Nov. 5, 1997, to the date of
decedent’ s death. However, the record establishes that during
the period Mar. 28, 1990, the date on which decedent purchased
decedent’ s residence, until the date of his death, such condom n-
ium fees ranged from $396 to $514.

There was no nortgage |loan with respect to decedent’s
(continued. . .)
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di d decedent need perm ssion fromhis children in order to have
guests at decedent’s residence or to redecorate it. At no tine
during decedent’s life did any of decedent’s children use or
occupy decedent’s residence or pay any of the nonthly expenses
W th respect to that residence. None of decedent’s children
attenpted to sell his or her purported interest in decedent’s
resi dence before decedent died. After decedent died, decedent’s
children sold that residence.

On August 17, 1998, decedent executed a last will and
testanment (decedent’s will). Decedent’s will provided in perti-
nent part:

| TEM |
| direct ny Personal Representative, hereinafter
nanmed, to pay the expenses of nmy last illness and

funeral as soon after nmy death as may be practicable in

such anount as he may deem proper, and w thout regard

to any limtation in the applicable local law as to the
anount of such expenses.

| TEM 1|
| direct that all inheritance, estate, |egacy or
ot her taxes which may be inposed with respect to ny
estate, whether or not passing under this wll, shal

be paid out of ny residuary estate.
I TEM I 11

All the rest, residue and remai nder of ny estate,
of what soever kind and wheresoever situate, | give,

5(...continued)
resi dence. Thus, decedent nmade no nortgage | oan paynents with
respect to that residence during the period Nov. 5, 1997, until
the date of his death
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devi se and bequeath, absolutely and in fee sinple, unto
my children, TIMOTHY R TEHAN, ANN M SANNER, PATRI CK
G TEHAN, EILEEN T. TEHAN, DANIEL J. TEHAN, ERIN M
BOCCI A, MAUREEN R. TEHAN and WLLIAM T. TEHAN, in equa
shares, per stirpes.

| TEM I'V

My Personal Representative shall have the powers
and duties accorded to Personal Representatives under
the Estates and Trusts Article of the Annotated Code of
Maryl and, Section 7-401, and any anendnents thereto.

In addition, and not by way of limtation of any such
powers, ny Personal Representative is authorized and
enpowered at any tine, and fromtine to time, in his
absolute discretion: (1) to hold and retain all or any
portion of property received fromny estate or from any
ot her source, without regard to any law or will of
court concerning diversification, risk or non-produc-
tivity; (2) to invest and reinvest (or |eave tenpo-
rarily uninvested) any funds or any other property, of
any kind or nature, without regard to any law or rule
of court prescribing investnent obligation of fiducia-
ries; (3) to sell, exchange, partition or otherwise to
deal with property, real or personal, at public or
private sale, for such purposes and upon such terns as
my Personal Representative may deem appropriate; (4) to
borrow noney and to secure paynent of any anobunt so
borrowed by nortgage of any real or personal property;
(5) to divide and distribute any property hereunder, in
kind or in noney, or in part kind and part noney.

| TEM V

| do hereby nom nate, constitute and appoint ny
son, TIMOTHY R TEHAN, Personal Representative of this,
my Last WIIl and Testament. |If ny said son shall fai
to qualify or cease to act, | appoint ny son, PATRI CK
G TEHAN, as Personal Representative in his place and
st ead.

| direct that my Personal Representative not be
required to file a bond or enter other security in any
jurisdiction for the faithful performance of his du-
ties.

On May 17, 1999, decedent died while a resident and domcil -
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iary of Maryland. After decedent’s death, pursuant to the
provi sions of decedent’s will, the Crcuit Court for Mntgonery
County, Maryland, sitting as the O phans’ Court (O phans’ Court),
appoi nted M. Tehan as the personal representative of decedent’s
estate.

On the date of decedent’s death, the fair rental val ue of
decedent’ s resi dence was between $1, 600 and $2, 200 per nonth. On
the sane date, the fair market value of that residence was
$275, 000.

On or about August 17, 2000, M. Tehan filed Form 706,
United States Estate (and Generation-Ski ppi ng Transfer) Tax
Return (estate tax return), on behalf of the estate. The estate
tax return |isted as part of decedent’s gross estate, inter alia,
the follow ng types of assets and the foll ow ng date-of-death

val ues for such types of assets:

Assets Val ue
Schedul e A— Real Estate $0
Schedul e B—- St ocks and Bonds 280, 334
Schedul e C-- Mort gages, Notes and Cash 178, 974
Schedul e D—-1nsurance on the Decedent’s Life 146, 000
Schedul e E—Jointly Omed Property 1, 380
Schedul e F— Gt her M scel | aneous Property 29,534
Schedul e G—-Transfers During Decedent’s Life 0
Schedul e H-- Powers of Appoi nt ment 0
Schedul e | — Annui ties 1, 027, 210

Decedent’s estate tax return cl ai med deductions of $79,993 in
Schedul e J, Funeral Expenses and Expenses Incurred in Adm nister-

ing Property Subject to Cains, which included $32, 000 of execu-
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tor’s conm ssions and $10, 000 of attorney’'s fees. Decedent’s
estate tax return did not claimany deductions in Schedule L
Expenses Incurred in Adm nistering Property Not Subject to
C ai ns.

On a date not disclosed by the record between May 5 and June
28, 2001, M. Tehan, in his capacity as the personal representa-
tive of the estate, and his attorney filed with the O phans’
Court a docunent entitled “Consent Petition for Allowance of
Per sonal Representative s Comm ssions and Attorneys’ Fees”
(consent petition). Al of the beneficiaries of the estate
consented to the granting of the consent petition. |In the
consent petition, the personal representative and his attorney
requested the Orphans’ Court to allow personal representative
comi ssions of $32,000 and attorney’s fees of $7,500. 1In the
consent petition, the personal representative and his attorney
clainmed, inter alia, as follows:

8. Aggregate conm ssions and attorney[’'s] fees in

excess of the anmount authorized by 8§ 7-601 of the

Estates and Trusts Article [of Maryland] is [sic]

requested due to the extraordi nary anount of tine,

diligence and expertise required of the Personal Repre-

sentative in admnistering the substantially |arger,

but non-conm ssi onabl e, “non-probate” assets of the

estate of approximately $1.2 mllion, as opposed to the

relatively nodest anount of “probate assets”. Specifi-

cally, the personal representative estimtes that of

the nore than 350 hours of tinme expended in adm nister-

ing his father’s estate over the last 22 nonths, ap-

proxi mtely 50% of this tinme was expended attending to

i ssues arising fromor related to the non-
comm ssi onabl e portion of the taxable estate.
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On June 29, 2001, the O phans’ Court issued an order (June
29, 2001 order) approving, inter alia, the $32,000 of personal
representative’ s conm ssions that M. Tehan requested in the
consent petition.’” Pursuant to that order, on Cctober 15, 2004,
the estate issued a $32,000 check to M. Tehan. M. Tehan
deposited that check into his personal savings account on Novem
ber 9, 2004, three days before the trial was held in this case.

In the notice of deficiency (notice) that respondent issued
Wi th respect to decedent’s estate, respondent determ ned, inter
alia, to include in decedent’s gross estate under section
2036(a) (1) decedent’s residence that respondent determ ned had a
val ue of $310,000 on the date of decedent’s death.® 1In the
notice, respondent also determ ned, inter alia, to disallow as
deductions (1) $20,822 of the $32,000 cl ai med as personal repre-
sentative's conm ssions and (2) $2,500 of the $10,000 cl ai ned as

attorney’s fees.®

I'n the June 29, 2001 order, the Orphans’ Court al so ap-
proved the $7,500 of attorney’'s fees requested in the consent
petition.

8 n the stipulation for trial, respondent stipul ated that
t he date-of-death val ue of decedent’s residence was $275, 000.

°ln the stipulation for trial, the estate conceded, inter

alia, respondent’s determ nations to increase decedent’s taxable

estate by the ampbunts of $10,000 and $1, 896, respectively, for a

note receivable and a State inconme tax refund. As a result of

t hose concessions, on brief respondent concedes that the anmount

of personal representative s conm ssions that respondent deter-

mned in the notice to allow as a deducti on under sec. 2053
(continued. . .)
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OPI NI ON

We first address section 7491(a). The parties agree that
section 7491(a) is applicable in the instant case. The parties
di sagree, however, over whether the burden of proof has shifted
to respondent under section 7491(a) with respect to the issue
present ed under section 2036(a)(1).1 W need not and shall not
address that disagreenent. That is because resolution of the
i ssue presented under section 2036(a)(1) does not depend on who
has the burden of proof.

Section 2036(a) (1)

The only dispute between the parties under section

2036(a) (1) is whether decedent retained for his life the

°C...continued)
shoul d be increased from $11,178 to $11,607. At trial, the
estate conceded respondent’s determnation in the notice to
di sal | ow $2,500 of the $10,000 of attorney’'s fees that the estate
claimed as a deduction under sec. 2053.

pPetiti oner does not claimthat the burden of proof has
shifted to respondent under sec. 7491(a) with respect to the
i ssue presented under sec. 2053.

11Sec. 2036(a) (1) provides:
SEC. 2036. TRANSFERS W TH RETAI NED LI FE ESTATE.

(a) General Rule.--The value of the gross estate
shall include the value of all property to the extent
of any interest therein of which the decedent has at
any tinme made a transfer (except in case of a bona fide
sale for an adequate and full consideration in noney or
money’s worth), by trust or otherw se, under which he
has retained for his life or for any period not ascer-
tainable wthout reference to his death or for any

(continued. . .)
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possessi on or enjoynent of decedent’s residence within the
meani ng of that section. It is the estate’s position that he did
not. It is respondent’s position that he did.

I n support of the estate’s position under section
2036(a) (1), the estate argues:

Here, the decedent nmade three transfers. The

transfers were for less than full consideration. In

fact they were gratuitous; gifts to his children.

However, they were not transfers under which he re-

tained for his life the right to possession or enjoy-
ment of the property transferred or the income fromthe

property.

The deeds were absolute transfers of fee interests
in the property without reservation. The decedent did
not retain under the transfer the right to possession
or enjoynent of the condomniumfor his life. Until
the third conveyance, March 22, 1999, the decedent was
a tenant in conmmon with his grantees. As a co-tenant
he had the non-exclusive right to use and enjoy the
property as did all the other co-tenants. See gener-
ally 20 Am Jur. 2d- Tenancy and Joi nt Omnershi p. Sec. 32,
41, 42.

The decedent acquired the right to exclusive
possessi on of the condom nium by contract, the parties’
Agreenent regardi ng use and paynent of expenses * * *
(hereinafter “the Agreenent”). Cenerally, all co-
tenants are obligated to contribute to the expenses and
upkeep of the property and a tenant who pays nore than
his pro-rata share is entitled to contribution fromthe
other tenants. Kline v Kline, 581 A2d 1300, 85 M. App
28, 49 (Md. App. 1991) cert. den. 587 A2d 246, 322 M.
240. However, here the parties entered into an Agree-
ment that provided for the decedent’s exclusive use and
occupancy of the condom niumin return for paynent of

(... continued)
peri od which does not in fact end before his death--

(1) the possession or enjoynent of, or the right
to the income from the property * * *
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all of the expenses of the condom nium The grantees
gave up their right to use and occupancy in return for
the decedent’ s agreenent to pay all of the expenses and
not look to themfor contribution. The Agreenent was
intended to cover only the period of tinme between the
first conveyance and the | ast conveyance.

* * * * * * *

In Guynn v United States, 437 F.2d, 71-1 USTC Par.
12,742 (4th Gr. 1971), the decedent, an eighty year
ol d worman, conveyed a residence to her daughter but
remai ned in the residence wi thout an express agreenent
that entitled her to do so, paid no rent to the
grantee, and paid for inprovenents and certain ex-
penses. The decedent’s grantee, her daughter, testi-
fied that the decedent’s remaining in the property was
not di scussed because it was understood by all invol ved
that she would stay in the property until her death.
The Fourth Circuit held that the property was included
in the estate based on an inplied agreenent for a
retained |ife estate.

In [Estate of] Barlow [v. Conmm ssioner, 55 T.C
666 (1971)], the decedent and wi fe conveyed farm prop-
erty to their four children, sinultaneously |easing the
property back for a share of the crops that was found
to be fair market rental. The property was not in-
cluded in the taxable estate even though for four years
t he decedent did not actually pay the rent. The Court
found that the outright transfer of the property to the
children and the | ease back were bona fide transac-
tions. The forbearance fromcollecting rent was due to
ci rcunstances that arose |ater and were not contem
pl ated by the parties at the tine of the transaction.

The difference between Barlow and Guynn is that in
Barlow, as in this case, the decedent really trans-
ferred the entire fee without retaining a life estate.
Barl ow, |ike the decedent here, was contractually
obligated to pay for his continuing use of the prop-
erty, no life estate having been reserved under the
transfer. Quynn sinply remained in possession w thout
payi ng any quid pro quo because the parties so agreed.
She retained a life estate so Section 2036 appli ed.
There was no di scussi on or paperwork because none was
needed. [Reproduced literally.]
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I n support of respondent’s position under section
2036(a) (1), respondent argues:

A decedent’s gross estate includes property inter-
ests with a retained life estate. |.R C. § 2036(a).
I nclusion is required where the decedent retained
“possession or enjoynent” or right to inconme from
property transferred for |less than full consideration.
. R C 8* * * 2036(a)(1)* * *. Here, the decedent
retai ned the necessary “possession or enjoynent” of his
personal residence-Unit #610N such that its val ue
shoul d be included in the decedent’s gross estate.
Even though the decedent and his eight children exe-
cuted a series of conveyances transferring legal title
to Unit #610N, no consideration was paid by the dece-
dent’s children for the conveyance. The decedent paid
all of the expenses for Unit #610N before, during, and
after the series of conveyances. The decedent did not
pay any rent for the occupancy of Unit #610N before,
during, and after the series of conveyances. His
“possession or enjoynment” of Unit #610N was undi st urbed
during and after the series of transfers. He did not
need the approval of his children to have guests or
redecorate Unit #610N. It was uncontroverted at trial
that even if the decedent had not paid expenses to
mai ntain Unit #610N during and after the series of
transfers, his children would not have sought to evict
himfromUnit #610N. Finally, as legal title of the
decedent’ s eight children in Unit #610N increased
progressively to 36% then 72% and, finally, 100% the
decedent still paid all of the expenses to maintain
Unit #610N wi t hout reflecting any change in ownership.

When all is said and done, the decedent retained

conpl ete “possession or enjoynent” over Unit #610N

before, during, and after the series of transfers. As

such, Code section 2036 nmandates that the value of Unit

#610N be included in the decedent’s gross estate. * * *

Section 2036(a)(1l) applies if there exists at the tine of
the transfer of property an agreenent, either express or inplied,
that the transferor will retain possession or enjoynent of the

property transferred, even if the transferor has no legally
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enforceable right to do so. QGuynn v. United States, 437 F.2d

1148, 1150 (4th Gr. 1971); Estate of Rapelje v. Conmm ssioner, 73

T.C. 82, 86 (1979); Estate of Honigman v. Conmm ssioner, 66 T.C

1080, 1082 (1976); Estate of Barlow v. Conm ssioner, 55 T.C. 666,

670 (1971).
In the case of real property, the terns “‘possession” and
‘“enjoynment’ [in section 2036(a)(1)] have been interpreted to nean

‘“the lifetime use of the property.’” Estate of Maxwell v.

Commi ssioner, 3 F.3d 591, 593 (2d Cr. 1993) (quoting United

States v. Byrum 408 U. S. 125, 147 (1972)), affg. 98 T.C. 594

(1992).

In the present case, there was an express agreenent, nanely
t he Novenber 5, 1997 agreenent, which was executed on the sane
date on which the first deed was executed, under which decedent
continued during his lifetine to (1) use and occupy, i.e.,
possess and enj oy, decedent’s residence, (2) pay all of the
nont hly expenses with respect to that residence, ! and (3) other-
W se treat that residence as his omm. At no tinme did decedent
need perm ssion fromhis children in order to have guests at
decedent’ s residence or to redecorate it. At no time during
decedent’s life did any of decedent’s children use or occupy

decedent’ s residence or pay any of the nonthly expenses with

2Decedent’ s children would not have required decedent to
vacate decedent’s residence if he had failed to pay the nonthly
expenses.
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respect to that residence. None of decedent’s children attenpted
to sell his or her purported interest in decedent’s residence
bef ore decedent died.®®

This Court and other courts have found that facts such as
t hose which we have found in the instant case surrounding the
transfer of property by a decedent denonstrate that the decedent
retai ned possession and enjoynent of the property transferred
within the neani ng of section 2036(a)(1l). See, e.g., Estate of

Maxwel | v. Conmi ssioner, supra at 594; Guynn v. United States,

supra; Estate of Rapelje v. Conmmi ssioner, supra at 88; Estate of

Honi gnan v. Conm ssi oner, supra at 1083; Estate of Kerdolff v.

Conmm ssioner, 57 T.C. 643, 649 (1972).

The estate’s reliance on Estate of Barl ow v. Commi SSi oner,

supra, is msplaced. In Estate of Barlow, the decedent involved

there and his wife gratuitously transferred a farmto their
children and, under a contenporaneously executed | ease, retained
t he possession and enjoynent of that farmin return for the
paynment by themof a “fair, customary rental”. 1d. at 667, 671
In the instant case, the Novenber 5, 1997 agreenent was not a

| ease agreenent, and decedent did not agree under that agreenent

3Af t er decedent di ed, decedent’s children sold that resi-
dence.
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to pay any rent, let alone fair rental value, for his posses-
sion and enjoynment of decedent’s residence.?®

Based upon our exam nation of the entire record before us,
we find that decedent retained a |life estate in decedent’s
resi dence during the period Novenber 5, 1997, until the date of
his death. On that record, we further find that decedent re-
t ai ned possession and enjoynent of decedent’s residence within
t he meani ng of section 2036(a)(1l). On the record before us, we
find that the value of decedent’s residence is includible in
decedent’s gross estate under that section.?®

Secti on 2053

The estate has the burden of establishing its entitlenent to

deduct under section 2053 the cl ai ned personal representative’s

¥l ndeed, the Novenber 5, 1997 agreenent provides that
decedent “shall not pay any rent” while occupying decedent’s
resi dence.

5Despite the purported decrease in decedent’s ownership
interest in decedent’s residence under the first deed, the second
deed, and the third deed, decedent paid all of the nonthly
expenses with respect to that residence.

For the first tine on brief, the estate advances an alter-
native argunment that “if inclusion [of decedent’s residence] in
the taxable estate were to be based upon the decedent’s renaining
in the property for six weeks when he had no contractual right to
do so, it should be limted to the 28% interest conveyed in
1999.” On the record before us, we reject the estate’s alterna-
tive argunent. In finding that decedent retained possession and
enj oynent of decedent’s residence within the neani ng of sec.
2036(a)(1), we have not relied only on decedent’s renmaining in
that residence during the period starting on the date on which
the third deed was executed until the date of his death.



commi ssi ons. 7

It is the estate’s position that it is entitled to deduct
under section 2053 personal representative’s comm ssions of
$32,000. It is respondent’s position that the estate is entitled
to deduct under section 2053 personal representative’ s comm s-
sions of $11, 607.18

I n support of its position under section 2053, the estate
argues that, under section 20.2053-3(b), Estate Tax Regs., ! the

June 29, 2001 order of the O phans’ Court, which allowed $32, 000

17See supra note 10.

8The anpbunt of personal representative’'s conm ssions claim
ed by the estate that remains in dispute is $20,393. See supra
note 9.

19Sec. 20.2053-3(b), Estate Tax Regs., entitled “Executor’s
conmi ssions”, provides in pertinent part:

The executor * * * may deduct his comm ssions in such
an anmount as has actually been paid * * *. If the
anmount of the conm ssions has not been fixed by decree
of the proper court, the deduction wll be all owed

* * * to the extent that all three of the foll ow ng
conditions are satisfied:

(1) The district director is reasonably satisfied
that the comm ssions clained will be paid;

(i1) The anount clainmed as a deduction is within
t he amount all owable by the laws of the jurisdiction in
which the estate is being adm ni stered; and

(tit) It is in accordance with the usually ac-
cepted practice in the jurisdiction to allow such an
anopunt in estates of simlar size and character.
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of personal representative' s conmm ssions,? is dispositive of the
i ssue presented under section 2053. According to the estate:

Section 20.2053-3(b), Estate Tax Regs. appears to

provi de, by negative inplication, that a state court
order is dispositive of the issue of the deductibility
of personal representative s conm ssions. It provides
that “the executor may deduct has comm ssions in such
anount as has actually been paid. 1f the ampunt of the
decree has not been fixed by order of the proper court,
t he deduction will be allowed*** to the extent that al
three of the following conditions are satisfied....”
Id. The further requirenents are applicable only to
cases where personal representative s conm ssions are
not approved by court order. [Reproduced literally.]

I n support of respondent’s position under section 2053,
respondent argues that, under section 7-602 of Mi. Code Ann.,
Est. & Trusts (1999) (Ml. Code Ann., Est. & Trusts, sec.

7-602),2% the aggregate anount of personal representative's

20The June 29, 2001 order of the Orphans’ Court also all owed
$7,500 of attorney’'s fees.

2lSec. 7-602, Md. Code Ann., Est. & Trusts, provides in
pertinent part:

(a) General.—An attorney is entitled to reason-
abl e conpensation for |egal services rendered by himto
the estate and/or the personal representative.

(b) Petition.—Upon the filing of a petition in
reasonabl e detail by the personal representative or the
attorney, the court may allow a counsel fee to an
attorney enpl oyed by the personal representative for
| egal services. The conpensation shall be fair and
reasonable in the light of all the circunstances to be
considered in fixing the fee of an attorney.

(c) Considered with conm ssions.—If the court
shall allow a counsel fee to one or nore attorneys, it
shall take into consideration in nmaking its determ na-
(continued. . .)
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comm ssions and attorney’s fees allowable as a deduction is
limted to the anbunt determ ned under section 7-601(b) of M.
Code Ann., Est. & Trusts (1999) (Md. Code Ann., Est. & Trusts,
sec. 7-601(b)) (quoted and di scussed bel ow). Consequently,
according to respondent, the estate is entitled to deduct under
section 2053 only $11,607 of personal representative's comi s-
si ons.

In determ ning the taxable estate, section 2053(a)(2),
relating to expenses incurred in admnistering property that is
included in the gross estate and subject to clains, allows a
deduction fromthe value of the gross estate of “such anpunts
* * * for admnistration expenses * * * as are allowable by the
laws of the jurisdiction * * * under which the estate is being
adm ni stered.” Section 20.2053-3, Estate Tax Regs., provides in
pertinent part:

(a) In general. The anobunts deductible froma dece-

dent’s gross estate as “adm nistration expenses” of the

first category (see paragraphs (a) and (c) of 8§

20.2053-1) are limted to such expenses as are actually

and necessarily incurred in the admnistration of the

decedent’ s estate; that is, in the collection of as-

sets, paynment of debts, and distribution of property to

the persons entitled to it. * * * Expenditures not

essential to the proper settlenent of the estate, but

incurred for the individual benefit of the heirs,
| egat ees, or devisees, may not be taken as deducti ons.

21(...continued)

tion, what would be a fair and reasonable total charge
for the cost of admnistering the estate under this
article, and it shall not all ow aggregate conpensation
in excess of that figure.
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Adm ni stration expenses include (1) executor’s comm s-
sions; (2) attorney’s fees; and (3) m scell aneous
expenses. * * *

Section 2053(b) allows deductions of anpbunts representing
expenses incurred in adm nistering property that is included in
the gross estate and not subject to clains to the sane extent
such expenses woul d be all owabl e as deducti ons under section
2053(a)(2) if such property were subject to clainms, and such
anounts are paid before the expiration of the period of limta-
tion for assessnent provided in section 6501. Section 20.2053-8,
Estate Tax Regs., provides in pertinent part:

Usual |y, these expenses [expenses in adm nistering
property not subject to clains] are incurred in connec-
tion with the adm nistration of a trust established by
a decedent during his lifetinme. They may al so be
incurred in connection with the collection of other
assets or the transfer or clearance of title to other
property included in a decedent’s gross estate for
estate tax purposes but not included in his probate
est at e.

(b) These expenses nmay be all owed as deducti ons
only to the extent that they would be all owed as deduc-
tions under the first category [of deductions set forth
in section 20.2053-1(a)(1), Estate Tax Regs.] if the
property were subject to clains. See 8§ 20.2053-3. The
only expenses in admnistering property not subject to
clainms which are allowed as deductions are those occa-
sioned by the decedent’s death and incurred in settling
the decedent’s interest in the property or vesting good
title to the property in the beneficiaries. Expenses
not comng wthin the description in the preceding
sentence but incurred on behalf of the transferees are
not deducti bl e.

(c) The principles set forth in paragraphs (b),
(c), and (d) of 8§ 20.2053-3 (relating to the allowance
of executor’s conm ssions, attorney’s fees, and m scel -
| aneous adm ni stration expenses of the first category
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[ of deductions set forth in section 20.2053-1(a)(1),
Estate Tax Regs.]) are applied in determning the
extent to which trustee’s conm ssions, attorney’s and
accountant’s fees, and m scel |l aneous adm ni stration
expenses are allowed in connection with the adm nistra-
tion of property not subject to clains.

Section 20.2053-1(b)(2), Estate Tax Regs., relating to the
effect of a local court decree on expenses cl ai ned under section
2053(a) and (b) provides in pertinent part:

(2) Effect of court decree. The decision of a
| ocal court as to the anmpbunt and all owability under
| ocal law of a claimor adm nistration expense wl|l
ordinarily be accepted if the court passes upon the
facts upon which deductibility depends. * * * |f the
decree was rendered by consent, it wll be accepted,
provi ded the consent was a bona fide recognition of the
validity of the claim (and not a nere cloak for a gift)
and was accepted by the court as satisfactory evidence
upon the nerits. It will be presuned that the consent
was of this character, and was so accepted, if given by
all parties having an interest adverse to the claimant.
The decree will not be accepted if it is at variance
with the |aw of the State; as, for exanple, an allow
ance made to an executor in excess of that prescribed
by statute. * * *

In determning the deductibility of expenses under section
2053, the deductions clained nust be allowable not only by the
State | aw under which the estate is adm ni stered but al so by

Federal law. See Estate of Grant v. Conm ssioner, 294 F.3d 352,

354 (2d CGr. 2002), affg. T.C. Meno. 1999-396; Estate of Love v.
Comm ssi oner, 923 F.2d 335, 337 (4th Gr. 1991), affg. T.C. Meno.

1989-470; Estate of Posen v. Comm ssioner, 75 T.C. 355, 367

(1980) .

W reject the estate’s argunent that the June 29, 2001 order
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of the O phans’ Court is “dispositive of the issue of the deduct-
ibility of personal representative s comm ssions.” The exercise
of the discretion of the O phans’ Court of Maryland to determ ne
t he amount of comm ssions allowable to a personal representative
islimted by Maryland statutes to the anounts prescribed in such

statutes. Am Jewish Joint Distrib. Coorm v. Eisenberqg, 70 A 2d

40, 41 (Md. 1949); Cearfoss v. Snyder, 35 A 2d 235, 237 (M.

1943) .

Section 7-601(b), Ml. Code Ann., Est. & Trusts, prescribes
t he conputation of the conpensation allowable to the personal
representative of an estate as foll ows:

(b) Conputation of conpensation.--Unless the wll
provi des a | arger neasure of conpensation, upon peti-
tion filed in reasonable detail by the personal repre-
sentative * * * the court may allow the comm ssions it
consi ders appropriate. The comm ssions may not exceed
t hose conputed in accordance with the table in this
subsecti on.

| f the property subject to The conm ssion may
adm nistration is: not exceed:

Not over $20,000. .. ... ... . . e 9%
Over $20,000 ................... $1, 800 plus 3.6% of the

excess over $20, 000
Thus, under Md. Code Ann., Est. & Trusts, sec. 7-601(b), the
maxi mum conpensati on to which the personal representative of an
estate is entitled in order to conpensate such representative for

all of the ordinary work of adm nistering an estate subject to

adm ni stration, see Lehman v. Kairys, 142 A 2d 546, 548 (M.

1958); Talbert v. Reeves, 127 A 2d 533, 538 (Ml. 1956), is
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determ ned by reference to the anount of property subject to
adm nistration (i.e., probate property). The parties agree that
the value of decedent’s probate property as of the date of his
deat h was $500, 738. Under Mi. Code Ann., Est. & Trusts, sec.
7-601(b), the maxi mum anount of conm ssions allowable to M.
Tehan, the estate’s personal representative, was $19, 107, 22

cal cul ated as foll ows:

9% x $20, 000 = $1, 800
3.6% x $480, 7382% = 17, 307
Tot al = 19, 107

The June 29, 2001 order of the Orphans’ Court allowed the
estate’ s personal representative comi ssions of $32,000. That
anount exceeds the maxi num anmount of conmm ssions al |l owabl e under
Ml. Code Ann., Est. & Trusts, sec. 7-601(b). W are not required
to accept the June 29, 2001 order of the O phans’ Court allow ng
$32, 000 of personal representative’s conm ssions. Sec. 20.2053-
1(b), Estate Tax Regs.

On the record before us, we find that the estate is not
entitled to deduct personal representative s comm ssions in

excess of $19, 107, the nmaxi mum anpbunt of such conm ssions all ow

22Respondent agrees that the maxi mum anount of comm ssions
al I owabl e under Md. Code Ann., Est. & Trusts, sec. 7-601(b) to
M. Tehan, the personal representative of the estate, was
$19, 107.

2The val ue of decedent’s probate property reduced by
$20, 000 i s $480, 738.



- 27 -
abl e under Md. Code Ann., Est. & Trusts, sec. 7-601(b).?* Re-
spondent appears to acknow edge that, if attorney’'s fees of
$7,500 had not been allowed under Ml. Code Ann., Est. & Trusts,
sec. 7-602, the estate would have been entitled to deduct under
section 2053 that maxi num anount of conm ssions. However, as we
under st and respondent’s position, MI. Code Ann., Est. & Trusts,
sec. 7-602(c), requires that the anobunt of comm ssions all owabl e
to a personal representative under Md. Code Ann., Est. & Trusts,
sec. 7-601(b), be reduced by the anbunt of attorney’s fees
al l oned. Consequently, respondent maintains that the estate is
entitled to deduct under section 2053 only $11, 607 of personal
representative’s commssions (i.e., $19,107 (maxi num anmount of
comm ssions al | owabl e under Mil. Code Ann., Est. & Trusts, sec.
7-601(b)) mnus $7,500 (attorney’s fees allowed under Ml. Code
Ann., Est. & Trusts, sec. 7-602)).

We reject respondent’s interpretation of Md. Code Ann., Est.
& Trusts, sec. 7-602(c). That section provides that if a Mary-
land court determnes to allow attorney’s fees, in nmaking that
determ nation “it shall take into consideration * * * what would
be a fair and reasonable total charge for the cost of adm nister-

ing the estate * * * and it shall not all ow aggregate conpensa-

220n the instant record, we find that the estate has failed
to persuade us that the personal representative perforned any
extraordinary work of adm nistering decedent’s probate estate (or
nonpr obate estate).
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tion in excess of that figure.” See Wlfe v. Turner, 299 A 2d

106, 109 (Md. 1973); Wight v. Nuttle, 298 A 2d 389, 391 (M.

1973). Section 7-602(c), Md. Code Ann., Est. & Trusts, does not
limt, as respondent appears to argue, the aggregate anmount of
the comm ssions allowable to an estate’s personal representative
and the fees allowable to an estate’s attorney to the maxi num
conpensation all owable to such personal representative under M.
Code Ann., Est. & Trusts, sec. 7-601(Db).

Respondent determned to allow the estate a deduction under
section 2053 of $7,500 for attorney’s fees. Respondent does not
argue, and the record does not establish, that the aggregate
anmount of the conm ssions allowable to the estate’s personal
representative under Ml. Code Ann., Est. & Trusts, sec. 7-601(b)
(i.e., $19,107) and the fees allowable to the estate’ s attorney
under Md. Code Ann., Est. & Trusts, sec. 7-602, which respondent
allowed the estate to deduct under section 2053 (i.e., $7,500),
is not “a fair and reasonable total charge for the cost of
adm ni stering the estate” of decedent under M. Code Ann., Est.

& Trusts, sec. 7-602(c).?

2l n respondent’s reply brief, respondent contends for the
first tinme that petitioner did not denonstrate “that the attor-
ney’'s fees paid by the estate were for other than routine work of
the estate’s personal representative.” W reject respondent’s
contention. Respondent allowed the estate to deduct under sec.
2053 $7,500 of attorney’s fees. Inplicit in respondent’s deter-
mnation to allow such a deduction is respondent’s acknow edgnent
that such attorney’' s fees are allowable by both Maryl and | aw and

(continued. . .)
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Based upon our exam nation of the entire record before us,
we find that the estate is entitled to deduct under section 2053
personal representative’s conm ssions of $19, 107.
We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be
w thout merit, irrelevant, and/or noot.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.

25(...continued)
Federal law. To be allowable by Maryland | aw, the $7,500 of
attorney’s fees necessarily was for work other than the routine
or ordinary work of an executor or adm nistrator in adm nistering
an estate. See Riddleberger v. Goeller, 282 A 2d 101, 107-108
(Md. 1971); Colley v. Britton, 123 A 2d 296, 302-303 (M. 1956).




